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i 

United States of America, petitioner, 

v. j 

Certain Lands in the City of Louisville, Jeffer¬ 
son County, Kentucky, et al. I 


ON WRIT OF CERTIORARI TO THE UNITED STATES CIRCUIT 
COURT OF APPEALS FOR THE SIXTH CIRCUIT \ 


brief for the united states 


OPINIONS BELOW 

The opinion of the United States District Court 
for the Western District of Kentucky (R. 24^32) 
is reported in 9 Fed. Supp. 137. The opinion of 
the Circuit Court of Appeals (R. 37-47) is reported 
in 78 F. (2d) 684. j 

JURISDICTION I 

The judgment of the Circuit Court of Appeals 
was entered on July 15,1935 (R. 36). The petition 
for a writ of certiorari was filed September 12,1935, 


i 

i 
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* 


2 

and was granted October 28, 1935 (R. 47). The 
jurisdiction of this Court is invoked under Section 
240 (a) of the Judicial Code, as amended by the 
Act of February 13, 1925. 

QUESTION PRESENTED 

Whether the United States has constitutional 
authority to exercise the power of eminent domain 
under Section 203 (a) (3) of Title II of the Act 
of June 16,1933, c. 90, 48 Stat. 195, for the purpose 
of acquiring land in a state for the construction of 
a low-cost housing and slum-clearance project in¬ 
cluded by the Federal Emergency Administrator of 
Public Works within the comprehensive program 
of public works authorized by that Act. 

STATUTE INVOLVED 

The pertinent provisions of the Act of June 16, 
1933, c. 90, 48 Stat. 195, are set forth in the Appen¬ 
dix, infra, pp. 125-135. 1 

1 There are also set forth in the Appendix (pp. 136-139) 
Executive Order No. 6198, dated July 8, 1933, appointing 
Harold L. Ickes Federal Emergency Administrator of Pub¬ 
lic Works, and Executive Order No. 6252, dated August 19, 
1933, prescribing the functions and powers of the Federal 
Emergency Administrator of Public Works. 

Section 201 (d), Title II, of the Act of June 16, 1933, pro¬ 
vided that after June 16,1935, the President should not make 
any further loans or grants or enter upon any new construc¬ 
tion under the title, and any agency established thereunder 
should cease to exist. The Emergency Relief Appropriation 
Act of 1935, Public Resolution Number 11, 74th Congress, 
Section 12 (c. 48, 49 Stat. 119), provided that the Federal 
Emergency Administration of Public Works established 


3 


On November 13, 1934, the United States Attor¬ 
ney for the Western District of Kentucky, 1 acting 
by authority of and under instructions from the At¬ 
torney General of the United States and at the 
request of the Federal Emergency Administrator 
of Public Works, filed a petition in the United 
States District Court for the Western District of 
Kentucky to condemn two city blocks in the City of 

i 

Louisville for the purpose of constructing thereon a 
low-cost housing and slum-clearance project'which 
had been included in the comprehensive program of 
public works prepared by the Federal Emergency 
Administrator of Public Works under the direction 
of the President pursuant to Section 202 of Title 
II of the Act of June 16,1933 (R. 4). By another 
petition, which awaits determination of this case, 
the United States sought to condemn two adjoin¬ 
ing city blocks for the same project. 

The petition herein alleges that the Federal 
Emergency Administrator of Public W^orks pre- 


under Title II of the Act of June 16, 1933, should be con¬ 
tinued until June 30, 1937, and should be authorized tjo per¬ 
form such of its functions under Title II as might be author¬ 
ized by the President. By Executive Order No. 7064, signed 
June 7, 1935, the President authorized the Federal JEmer- 
gency Administration of Public Works to continue; after 
June 16, 1935, to perform all of the functions which it was 
authorized to perform prior to June 16, 1935, under Title II. 
The pertinent provisions of the Emergency Relief Appro¬ 
priation Act of 1935, and Executive Order No. 7064 are set 
forth in the Appendix (pp. 139-141). 
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pared the comprehensive program of public works 
authorized by the Act; that the program includes 
the construction of a low-cost housing and slum- 
clearance project in the City of Louisville, Ken¬ 
tucky, known as the Louisville Housing Project, 
being Project No. 2501 of the Housing Division of 
the Public Works Administration; that funds are 
now available and in the hands of the Adminis¬ 
trator for disbursement to the owner or owners of 
the lands sought to be acquired; that the Admin¬ 
istrator determined it to be necessary and advan¬ 
tageous to acquire an estate in fee simple in and to 
the lands described; and “That the United States 
of America, acting through said Administrator, in 
pursuance of the provisions of the aforesaid Act 
of June 16, 1933, proposes to construct, erect, and 
build on the lands herein sought to be acquired the 
aforesaid low-cost housing and slum-clearance proj¬ 
ect, and that said lands are needed for a public use 
and purpose” (R. 4-5). 

Subsequent to the filing of the petition, the 
United States, in conformity with the procedure 
set forth in Section 835 of the Kentucky Statutes 
(Carroll’s Kentucky Statutes, Baldwin’s Revision 
(1930)) and the Act of Congress approved August 
1,1888, c. 728,25 Stat. 357, filed a motion requesting 
the court to appoint commissioners to assess the 
damages of the respective owners of the property 
described in the petition (R. 22). The respondent 
Edward J. Gernert was named as one of the owners 
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of property to be acquired. Before the commis¬ 
sioners were appointed the respondent demurred 
to the petition (R. 23). The demurrer was argued 
and the court rendered its opinion, holding that 
“no power resides in the National Government to 
condemn the property here involved for the pur¬ 
poses for which it is intended” (R. 32), and entered 
an order sustaining the demurrer and denying the 
motion of the United States to appoint the commis¬ 
sioners, and upon failure of the United States to 

plead further entered an order and judgment dis¬ 
missing the petition (R. 33). 

i 

Appeal was taken to the Circuit Court of Ap¬ 
peals for the Sixth Circuit and decision rendered 
by that court on July 15, 1935, affirming the judg¬ 
ment of the District Court, Allen, Circuit Judge, 
dissenting. j 


SPECIFICATION OF ERRORS TO BE URGED 


The Circuit Court of Appeals erred: 

(1) In holding that the United States is without 
constitutional authority to exercise the power of 
eminent domain under Section 203 (a) (3) of Title 
II of the Act of June 16, 1933, for the purpose of 
acquiring land in a state for the construction of a 
low-cost housing and slum-clearance project in¬ 
cluded by the Federal Emergency Administrator 
of Public Works within the comprehensive! pro¬ 
gram of public works authorized by that Act. 

(2) In affirming the judgment of the District 

Court. 
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SUMMARY OF ARGUMENT 

I 

The United States, as an incident of its sover¬ 
eignty within the field of its delegated powers, pos¬ 
sesses the power of eminent domain and may use 
that power to acquire land whenever it is necessary 
or appropriate to do so in the exercise of any of 
the powers granted by the Constitution. Kohl v. 
United States, 91 U. S. 367, 371; Cherokee v. South¬ 
ern Kansas Bailway Co., 135 U. S. 641; Luxton v. 
North River Bridge Co., 153 U. S. 525; United 
States v. Gettysburg Electric Railway Co., 160 
U. S. 668. 

Land taken by the federal government to aid in 
the exercise of any of its granted powers is taken 
for a public use. This Court has never regarded the 
question of public use as separate and distinct from 
the question of the government’s power to under¬ 
take the project for which land was sought to be 
acquired; and the question of public use cannot be 
isolated from the question of governmental power 
and treated as peculiar to the law of eminent do¬ 
main.* If the federal government has the power 
under the Constitution to accomplish a certain pur¬ 
pose, that purpose is necessarily public in nature. 
This is clearly so in the case of the power to expend 
public money, because the United States cannot levy 
taxes and apply the proceeds for private purpose. 
In the instant case, if the United States has the 
power to spend money on a low-cost housing and 
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slum-clearance project included in a comprehensive 

i 

program of public works, land taken for that proj¬ 
ect is necessarily taken for public use. 

II j 

The power of Congress to levy taxes and appro¬ 
priate the proceeds to provide for the general! wel¬ 
fare, like the other substantive powers of Congress, 
carries with it the power of eminent domain. The 
spending power of Congress is an independent and 
substantive power to spend for the general welfare 
and is not limited by the other grants of power 
found in the Constitution. United States v. But¬ 
ler, Number 401, October Term, 1935. As an 
independent and substantive power, it carries 
with it all of the incidents which accompany! the 
other powers of Congress, including the pow^r of 
eminent domain. United States v. Gettysburg 
Electric Railway Co 160 U. S. 668. There is no 
reasonable basis for distinguishing in this respect 
between the spending power and the other powers 
of Congress. All of the considerations of expedi¬ 
ency and policy which make it necessary that the 
United States possess the right of eminent domain 
in connection with the exercise of its other powers 
apply with equal force to the exercise of the taxing 
and spending power. 

Ill 

| 

Title II of the Act of June 16, 1933, is a lawful 
exercise of the power of Congress to expend public 

47439—36 - 2 
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funds to promote the general welfare. In 1933, 
when Title II was passed, the United States was 
undergoing a severe economic depression. The 
number of unemployed in all parts of the country 
had reached alarming heights. It was necessary to 
relieve the unemployed and destitute from public 
funds, and the resources of municipalities and states 
were rapidly being exhausted; action by the national 
government was imperative. The comprehensive 
program of public works provided for by Title II 
was a reasonable and appropriate method of ap¬ 
plying public funds to the relief of the unemployed 
and is well within the constitutional powers of Con¬ 
gress. The determination to engage in a compre¬ 
hensive program of public works was particularly 
wise because the building trades had suffered even 
more severely than other industries from the de- 
pression and their condition had an adverse effect 
on allied industries which employ large numbers 
of men and are closely related to the economic well¬ 
being of the whole country. The comprehensive 
program of public works provided for by Title II 
will promote the general welfare by providing em¬ 
ployment both in the construction of such works 
and in those industries which depend upon the con¬ 
struction industry for their well-being. 

The low-cost housing and slum-clearance projects 
included in the comprehensive program of public 
works will also promote the general welfare by re¬ 
moving slum conditions which are productive of 
nation wide disease, delinquency, immorality, and 
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crime. This is a matter of national interest be¬ 
cause the United States has a direct and substan- 

i 

tial interest in the health and morale of its citizens. 

Title II is not an attempt by Congress to achieve 
a regulatory purpose forbidden by the Constitu¬ 
tion or to interfere with any matter reserved to 
the States. The purpose of the statute is to relieve 
unemployment. The method adopted is the ex¬ 
penditure of public funds on a comprehensive pro¬ 
gram of public works. The statute does not at¬ 
tempt to regulate existing employment or housing 
conditions in any way, nor does it attempt to pur¬ 
chase compliance with a scheme of regulation vphich 
Congress has no power to impose. 

iv i 

The land taken for the construction of a low[-cost 
housing and slum-clearance project included in a 
comprehensive program of public works is takeh for 
public use. The conclusion that the United States 
has the powder to spend public funds on such a 
project disposes of the question of public use and 
makes it unnecessary to consider whether the pur¬ 
pose for which it is here sought to condemn land 
satisfies some test peculiar to the law of eminent 
domain. 

I 

Even if there is a test of public use peculiar to 
the law of eminent domain, the purpose for which it 
is here sought to condemn land meets that test. 
The determination of Congress that the usd for 
which the land is here sought to be condemned] is a 
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public use is entitled to great weight. United 
States v. Gettysburg Electric Railway Co., 160 U. S. 
668, 680; Old Dominion Land Co. v. United States, 
269 U. S. 5, 55, 66. Considerations of general wel¬ 
fare and public benefit are relevant in the consid¬ 
eration of public use. This Court has definitely re¬ 
jected the test of use by all members of the public 
as a test of public use. Mt. Vernon-Woodberry 
Cotton Duck Co. v. Alabama Interstate Power Co., 
240 U. S. 30. Moreover, in Green v. Frazier, 253 
U. S. 233, it held that housing activity on the part 
of a state was a public purpose. State courts have 
held that housing is a public use ( New York Hous¬ 
ing Authority v. Muller et ah, 155 Misc. 681; Green 
v. Frazier, 44 N. D. 395; Willmon v. Powell, 91 Cal. 
App. 1), and if there is a test of public use peculiar 
to the law of eminent domain, these decisions are 
relevant and persuasive. In the last analysis 
whether a use for which it is sought to condemn 
land is public! depends upon whether the pur¬ 
pose for which the land is to be taken will pro¬ 
mote the general welfare and is one which the gov¬ 
ernment has the power to accomplish. The pur¬ 
pose for which it is here sought to condemn land 
meets those tests. In any event, the use for which 
it is here sought to condemn land can meet an even 
stricter test, because there is nothing in the record 
here to show that an opportunity to live in the hous¬ 
ing project when it is completed will not be offered 
to all members of the public on equal terms. It is 
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immaterial that, in fact, it will be impossible for all 
members of the public to live in the project and 
that those who do so will be required to pay Com¬ 
pensation. | 

y ; 

Title II of the Act of June 16, 1933, does not 
improperly delegate legislative power. Title II 
completely performs the legislative duty of appro¬ 
priation by authorizing the expenditure of public 
money for a comprehensive program of public 
works, including among other things low-cost hous¬ 
ing and slum-clearance projects. The Constitu¬ 
tion does not require that Congress specify the de¬ 
tails of the expenditure of public money. The 
actual expenditure of an appropriation and! the 
making of decisions as to problems of administra¬ 
tive detail involved in that expenditure are prop¬ 
erly executive functions. Congress has the pbwer 
to control these matters, but it is under no Consti¬ 
tutional obligation to exercise that power. This 
is clear from the provisions of the Constitution] the 
practices in England on which those provisions 
were modeled, the views of authoritative commen¬ 
tators on the Constitution, and legislative practice 
under the Constitution. 

In any event, Title II provides adequate stand¬ 
ards to guide the executive in the expenditure of 
the money which it has appropriated. It directs 
the creation of a Federal Administration of Public 

i 
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Works and the formulation of a comprehensive 
program of public works. It specifies the categories 
of public works which must be included in the pro¬ 
gram and leaves to the executive onlv the adminis- 
trative function of selecting the particular proj¬ 
ects in each category which are to be financed or 
constructed. The adequacy of these standards is 
particularly clear because Title II is not a lawmak¬ 
ing statute but j^rovides merely for the appropria¬ 
tion and expenditure of money. The prohibition 
against the delegation of legislative power is not 
rigorously applied when no attempt is made to reg¬ 
ulate or coerce individuals or private rights. This 
Court has permitted Congress wide latitude in dele¬ 
gating power which does not involve the exercise of 
the law-making function. This is true notably in 
connection with the disposition of public property 
(Butte City Water Co. v. Baker, 196 U. S. 119; 
United States v. Midwest Oil Co., 236 U. S. 459. 
474); and in the case of power to confer a special 
privilege or benefit (Williamsport Co. v. United 
States, 277 U. S. 551). It is also illustrated by the 
contrasting latitude permitted in the alternative 
methods of raising public revenue. The discretion 
which can be given the executive to impose taxes is 
very narrow. On the other hand, extremely broad 
powers are properly given to the executive to bor¬ 
row money on the credit of the United States, be¬ 
cause the borrowing power involves no possibility 
of coercion or regulation of private rights. 
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ARGUMENT 


I 


I 

I 


THE UNITED STATES MAY ACQUIRE LAND BY EMINENT 
DOMAIN WHENEVER IT IS NECESSARY OR APPROPRIATE 
TO DO SO IN THE EXECUTION OF ANY OF THE POtWERS 
GRANTED TO IT BY THE CONSTITUTION; LAND T^JKEN 
TO AID IN THE EXECUTION OF ANY OF THOSE POWERS 
IS TAKEN FOR A PUBLIC USE 


It is well established that the United States, as 
an incident of its sovereignty within the field bf its 
delegated powers, possesses the power of eminent 
domain and may use that power to acquire land 
whenever it is necessary or appropriate to do so in 
the exercise of any of the powers granted by the 
Constitution. 2 Kohl v. United States, 91 U. S.| 367, 
371; Cherokee Nation v. Southern Kansas Railway 
Co., 135 U. S. 641; Luxton v. North River Bridge 
Co., 153 U. S. 525; Chappell v. United States ] 160 
U. S. 499; United States v. Gettysburg Electric 
Railway Co., 160 U. S. 668. I 


2 The last clause of Article I, Section 8, providing; that 
Congress shall have the power to make all laws which “shall 
be necessary and proper for carrying into execution the ifore- 
going powers and all other powers vested by this Constitution 
in the Government of the United States”, can be regarded as 
conferring the power of eminent domain. Even in the 
absence of this language, it may be assumed that the ppwer 
would exist as a normal incident of sovereignty. Its ex¬ 
istence is clearly recognized by the provision of the Fifth 
Amendment that private property shall not be taken for a 
public use without just compensation. 
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In Kohl v. United States, 91 U. S. 367, this Court 
said (p. 371): 

It has not been seriously contended during 
the argument that the United States Gov¬ 
ernment is without power to appropriate 
lands or other property within the states for 
its own uses and to enable it to perform its 
proper functions. Such an authority is es¬ 
sential to its independent existence and per¬ 
petuity. 

In Luxton v. North River Bridge Co 153 U. S. 
525, 529, this Court said that the United States 
could exercise the power of eminent domain “ when¬ 
ever it becomes necessary, for the accomplishment 
of any object within the authority of Congress. ” 
Again, in Cherokee Nation v. Southern Kansas 
Railway Co 135 U. S. 641, 657, this Court declared 
that property could be taken by the United States 
“for such objects as are germane to the execution 
of the powers granted to it. ” 3 
The right appears not to have been exercised by 
Congress prior to 1872, but beginning in that year 
with the decision in Kohl v. United States, 91 U. S. 
367, this Court, either expressly or by implication, 
has upheld the right of the United States to con- 

3 It is equally wfell established that the United States may 
acquire land by the exercise of eminent domain within the 
boundaries of the several states without their consent. Kohl 
v. United States , 91 U. S. 367. Compare Cherokee Nation 
v. So. Kansas Ry. Co 135 U. S. 641. And see Fort Leaven¬ 
worth Ry . Co. v. Lowe , 114 U. S. 525; Van Broeklin v. 
Tennessee , 117 U. S. 151. 
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demn land, or an interest therein, for a variety of 
purposes, including: The erection of buildings for 
the accommodation of the federal courts, a custom¬ 
house, United States depository, post office, inter¬ 
nal revenue and pension offices ( Kohl v. United 
States, 91 U. S. 367) ; the construction of a railway 
(■ Cherokee Nation v. Southern Kansas Railroad 
Co., 135 U. S. 641) ; the construction of a bridge 
across the Hudson River ( Luxton v. North River 
Bridge Co., 153 U. S. 525); the construction of a 
lighthouse ( Chappell v. United States, 160 Xfr. S. 
499); to preserve and mark the lines of battle at 
Gettysburg, Pennsylvania ( United States v. Get¬ 
tysburg Electric Railway Co., 160 U. S. 668) ; to 
improve navigation ( United States v. Chandler- 
Dunbar Co., 229 U. S. 53); the construction of an 
irrigation system to improve the public lands 
{Brown v. United States, 263 U. S. 78, and see 
United States v. Rogers, 255 U. S. 163); the con¬ 
struction of a water way {Hanson Co. v. United 
States, 261 U. S. 581) ; to provide storage facilities 
for supplies necessary for the Army and Navy 
{Seaboard Airline Ry. Co. v. United States^ 261 
U. S. 299) ; for an electric railway terminal in con¬ 
nection with the provision of transportation of 
employees of a government shipyard {Manufac¬ 
turers’ Land & Improvement Co. v. United States 
Shipping Board Emergency Fleet Corporation\ 264 
U. S. 250); for a nitrate plant to aid in the prose¬ 
cution of the war {Campbell v. United States, 266 







16 


U. S. 368); to acquire land on which the War 
Department had erected buildings in connection 
with the prosecution of the World War (Old 
Dominion Land Co. v. United States, 269 U. S. 55). 

The lower federal courts have permitted condem¬ 
nation for an equally wide variety of purposes, in¬ 
cluding: The irrigation and reclamation of arid 
lands, Burley v. United States (C. C. A., 9th, 1910) 
179 Fed. 1; United States v. O'Neill (D. C. Colorado, 
1912), 198 Fed. 677; for a refuge and breeding 
place for migratory birds, game animals, and fur¬ 
bearing animals, United States v. 2*71.29 acres, 
etc. (D. C. W. D. Wis., 1928) 31 F. (2d) 617; to 
provide for a highway, a logging railroad, and a 
skidway and landing ground in connection with 
the administration, protection, and development of 
a national forest, United States v. Threlkeld 
(C. C. A. 10th, 1934), 72 F. (2d) 464; for houses 
.for industrial workers engaged in industries essen¬ 
tial to the national defense, United States v. Stein 
(D. C. N. D. Ohio, 1921) 48 F. (2d) 626. 

It is significant that although this Court has 
many times considered the right of the federal gov¬ 
ernment to acquire land by eminent domain, it has 
never in that connection attempted to define “ pub¬ 
lic use”, and never appears to have regarded the 
question of public use as separate and distinct from 
the question of the power of the government to 
engage in the project for which land was sought to 
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be acquired. 4 In United States v. Gettysburg Elec¬ 
tric Raihvay Co., 160 IT. S. 668, this Court used lan¬ 
guage which indicates that the question of whether 
the taking of land is for a purpose germane tq one 
or more of the powers of Congress and the question 
of public use are one and the same. The Court 
said (p. 679) : j 

The really important question to be de¬ 
termined in these proceedings is, whether 
the use to which the petitioner desires 1 6 put 
the land described in the petitions is of that 
kind of public use for which the government 
of the United States is authorized to con¬ 
demn land. 

i 

It has authority to do so whenever lit is 
necessary or appropriate to use the land in 
the execution of any of the powers grahted 
to it by the Constitution. Kohl v. United 
States, 91 U. S. 367; Cherokee Nation v. 
Kansas Railway, 135 U. S. 641, 656; Chap¬ 
pell v. United States, 160 U. S. 499. 

Is the proposed use, to which this lahd is 
to be put, a public use within this limita¬ 
tion ? 

Both logic and common sense support the view 
that the question of public use cannot be isolated 


from the question of governmental power 


and 


4 The only cases in which this Court has discussed the con¬ 
cept of public use were cases raising the question of whether 
taxation or condemnation under state law violated the! due 
process clause of the Fourteenth Amendment. 
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treated as peculiar to the law of eminent domain. 
If the federal government has the power under the 
Constitution to accomplish a certain purpose, that 
purpose cannot be private and the government may 
acquire land by eminent domain for its accomplish¬ 
ment. Whatever may be the case with respect to 
the other powers of Congress, the application of 
this principle is particularly clear with respect to 
the appropriation and expenditure of public 
monev. The United States cannot levy taxes and 
apply the proceeds for private purposes. 5 A pur¬ 
pose which is public so far as the taxing power is 
concerned does not lose its public character merely 
because the government attempts to exercise the 
incidental power of eminent domain in connection 
with its accomplishment. 6 

5 This Court has stated that the due process clause of the 
Fourteenth Amendment prohibits the levy of taxes bv a 
state for a private purpose. See Fallbroolc Irrigation Dis¬ 
trict v. Bradley , 164 U. S- 112, 158. The due process clause 
of the Fifth Amendment appears to impose a similar limi¬ 
tation upon the taxing power of the federal government. 
The government’s position is that this requirement is auto¬ 
matically satisfied if the purpose be for a power granted 
to Congress ( Billings v. United States , 232 U. S. 261, 282). 

6 This Court has always regarded public use in eminent 
domain and public purpose in the field of taxation as inter¬ 
changeable concepts. In Cole v. LaGrange , 113 U. S. 1, 6, 
8, the Court said: 

“The general grant of legislative power in the Constitu¬ 
tion of a State does not enable the legislature, in the exercise 
either of the right of eminent domain, or of the right of 
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II 

i 

THE POWER OF CONGRESS TO LEVY TAXES AND APPRO¬ 
PRIATE THE PROCEEDS TO PROVIDE FOR THE GENERAL 
WELFARE, LIKE THE OTHER SUBSTANTIVE POWERS OF 
CONGRESS, CARRIES WITH IT THE POWER OF EMINENT 
DOMAIN 

It has been pointed out that the United Stktes 
may acquire land by eminent domain whenever it 
is necessary or appropriate to do so in the exercise 
of any of the powers granted to it by the Consti¬ 
tution. In this respect the taxing and spending 
power conferred on Congress by Article I, Section 
8, of the Constitution stands on the same footing 

j 

as any other power of Congress. 

— 

taxation, to take private property, without the owner's| con¬ 
sent, for any but a public object. 

******* 

But, so far as respects the use, the taking of private prop¬ 
erty by taxation is subject to the same limit as the taking by 
the right of eminent domain. Each is a taking by the State 
for the public use, and not to promote private ends.” 

Cf. FalTbrook Irrigation District v. Bradley , 164 tl. S. 
112, 161: | 
“The use for which private property is to be taken mubt be 
a public one, whether the taking be by the exercise of the 
right of eminent domain or by that of taxation.” 

This Court has never attempted to confine the use of the 
words “public use” to the field of eminent domain not the 
use of the words “public purpose” to the field of taxation. 
In Olcott v. Supervisors , 16 Wall. 678, 690, the Court hsed 
the words “public use” in connection with taxation. I^or a 
similar use see Loan Association v. Topeka , 20 Wall. 655j 661. 
In MadisonvUle Traction Co. v. St. Bernard Mining Co J, 196 
U. S. 239, 252, 253, the Court used the words “public;pur¬ 
pose” in connection with the exercise of the right of eminent 
domain. 


i 
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Article I, Section 8, provides: 

The Congress shall have Power To lay and 
collect Taxes, Duties, Imposts, and Excises, 
to pay the debts and provide for the com¬ 
mon Defense and general welfare of the 
United States. 

This Court has recently decided that the power 
conferred on Congress to appropriate the public 
funds is not limited by the direct grants of legisla¬ 
tive power found in the Constitution. United 
States v. Butler, No. 401. October Term, 1935. It 
follows from that decision that the taxing and 
spending power is not an instrumental power to be 
used merely in aid of the other powers granted to 
the federal government by the Constitution, but is 
an independent and substantive power which stands 
on a plane of equality with the other powers of 
Congress. 7 As an independent and substantive 

7 It should be noted that Chief Justice Marshall seems 
to have taken this view of the taxing power. In McCulloch 
v. Maryland , 4 Wheat. 316, 411, he said: “The power of 
creating a corporation, though appertaining to sovereignty, 
is not, like the power of making war. or levying taxes , or of 
regulating commerce, a great substantive power * * *” 

[Italics supplied]. In Gibbons v. Ogden , 9 Wheat. 1, 199, 
he stated with reference to the relation between the taxing 
power and the power to regulate commerce among the 
states: “In a separate clause of the enumeration, the power 
to regulate commerce is given, as being entirely distinct 
from the right to levy taxes and imposts, and as being a 
new power, not before conferred. The constitution, then, 
considers these powers as substantive and distinct from each 
other; and so places them in the enumeration it contains.” 
[Italics supplied.] 
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power, the taxing and spending power carries \tith 
it all the incidents which accompany the other pow¬ 
ers of Congress. The words of the Constitution 
do not distinguish between the taxing and spending 
power and the other powers conferred by Sectiojn 8 
of Article I. The concluding clause of that section 
grants all powers necessary and proper to carry 
into execution the “foregoing powers.” The 
power to tax and to spend is clearly one of |the 
“foregoing powers." If, as seems probable, that 
concluding clause is the constitutional basis of the 
right of eminent domain, no doubt can remain that 

i 

it may be exercised in aid of the power to tax and 

i 

to spend. 8 j 

i 

- i 

8 It is true that some commentators on the Constitution 
have asserted that the power to levy taxes and spend!the 
proceeds to promote the general welfare does not carry \tith 
it the right of eminent domain. This was the view of ^oil- 
roe stated in his Views of the President of the United States 
on the Subject of Internal Improvements , 2 Richardson, 
Messages and Papers of the President, 144, 168. See also 
his message vetoing the bill for the preservation and repair 
of the Cumberland road. 2 Richardson, supra , 142. j It 
should be noted, however, that Monroe did not base ^his 
view on some quality peculiar to the taxing and spending 
power. It was part of a general denial that the natidnal 
government possessed the power of eminent domain. He 
denied that Congress could exercise the power of eminent 
domain in connection with the postal power, the war po’syer, 
or the commerce power. See 2 Richardson, supra , 157, 158, 
160, 161, 168. This view has the merit of consistency and is 
not as vulnerable to logical attack as the view which at¬ 
tempts to distinguish between the power conferred on Con¬ 
gress to spend to promote the general welfare and its other 
powers. Monroe’s view that the United States can not kx- 
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In United States v. Gettysburg Electric Railway 
Co 160 U. S. 668, this Court appears definitely to 
have taken the view that the power to tax and spend 
carries with it the power of eminent domain. In 
that case the question was whether the United States 
could condemn land at Gettysburg, Pennsylvania, 
for the purpose of preserving the battlefield and 
marking the positions occupied by different bodies 
of troops in such a way as to assist the study and 
correct understanding of the battle. This Court 
upheld the power of the United States to condemn 
land for those purposes. This Court said (pp. 
681, 682) : 

And also, in our judgment, the government 
has the constitutional power to condemn the 
land for the proposed use. It is, of course, 
not necessary that the power of condemna¬ 
tion for such purpose be expressly given by 
the Constitution. The right to condemn at 
all is not so given. It results from the powers 
that are given, and it is implied because of 
its necessity, or because it is appropriate 
in exercising those powers. Congress has 
power to declare war and to create and equip 
armies and navies. It has the great power 
of taxation to be exercised for the common 
defence and general welfare . Having such 
powers, it has such other and implied ones 
as are necessary and appropriate for the pur - 

ercise the power of eminent domain in connection with the 
power to regulate interstate commerce, the postal power, or 
the war power has long since been rejected by this Court. 


pose of carrying the powers expressly given 
into effect. * * * The end to be attained 

by this proposed use, as provided for by the 
act of Congress, is legitimate, and lies within 
the scope of the Constitution. The battle of 
Gettysburg was one of the great battles of the 
world. * * * The existence of the! gov¬ 

ernment itself and the perpetuity of our insti¬ 
tutions depended upon the result. Valuable 
lessons in the art of war can now be learned 
from an examination of this great battlefield 
in connection with the history of the events 
which there took place. Can it be that the 
government is without power to preserve the 
land, and properly mark out the various sites 
upon which this struggle took place ? Can it 
not erect the monuments provided fdr by 
these acts of Congress, or even take posses¬ 
sion of the field of battle in the name and for 


the benefit of all the citizens of the country 
for the present and for the future? Stick a 
use seems necessarily not only a public use, 
but one so closely connected with the welfare 
of the republic itself as to be ivithiri the 
powers granted Congress by the Constitution 
for the purpose of protecting and preserving 
the whole country. * * * The value of 
the sacrifices then freely made is rendered 
plainer and more durable by the fact that the 
government of the United States, through its 
representatives in Congress assembled’ ap¬ 
preciates and endeavors to perpetuate }t by 
this most suitable recognition. Such action 


on the part of Congress touches the hearty 


and 
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comes home to the imagination of every 
citizen, and greatly tends to enhance his 
love and respect for those institutions for 
which these heroic sacrifices were made. 
[Italics supplied.] 

It is doubtless true that in that case this Court 
did not rely exclusively on the power of Congress 
to levy taxes and appropriate the proceeds to pro¬ 
mote the general welfare. But it is equally true 
that the Court definitely linked the power of emi¬ 
nent domain with the taxing and spending power. 
No other conclusion can be drawn from the Court’s 
language. It is not reasonable to suppose that this 
Court, in deciding that case, relied solely upon the 
war powers of Congress. The relation between 
those powers and the purpose for which land was 
there condemned seems more tenuous and remote 
than is the relationship between that purpose and 
the general welfare. Admitting that the Court re¬ 
lied in part upon the war power, it also relied upon 
the power to tax and to spend the proceeds to pro¬ 
mote the general welfare; that reliance and the lan¬ 
guage of the opinion show that the Court regarded 
the taxing and the spending power as carrying with 
it the right of eminent domain. 

In Louisville Joint Stock Land Bank v. Radford, 
295 U. S. 555, this Court used language which dem¬ 
onstrates that it considered the right of eminent 
domain capable of exercise in connection with the 
power to levy taxes and spend the proceeds to pro¬ 
mote the general welfare. In that case, where this 


25 


Court held unconstitutional the Frazier-Lemke Act 
(c. 869, 48 Stat. 1289), it said in the course of the 
opinion (p. 602): | 

If the public interest requires, and pehnits, 
the taking of property of individual mort¬ 
gagees in order to relieve the necessities of 
individual mortgagors, resort must be had 
to proceedings by eminent domain; sol that, 
through taxation, the burden of the jrelief 
afforded in the public interest may be borne 
by the public. 

I 

It is difficult to conceive of any power of the federal 
government other than the spending power to 
which resort would be permissible in order to re- 

i 

lieve the necessities of individual mortgagors, j The 
reference in the language quoted above to the shar¬ 
ing of the burden of relief ‘ 4 through taxation™ sup¬ 
ports this construction of that language. 

• All of the considerations of expediency and pplicy 
which make it imperative that the United States 
possess the right of eminent domain in connection 
with the exercise of the other powers apply with 
equal force to the exercise of the taxing and spend¬ 
ing* power. Those considerations were well de¬ 
scribed by this Court in Kohl v. United Stated, 91 
U. S. 367. It said (p. 371) : 

Such an authority is essential to its inde¬ 
pendent existence and perpetuity. These 
cannot be preserved if the obstinacy of a 
private person, or if any other authority, 
can prevent the acquisition of the means or 
instruments by which alone governmental 
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functions can be performed. * * * If 

the right to acquire property for such uses 
may be made a barren right by the unwilling¬ 
ness of property-holders to sell, or by the 
action of a State prohibition a sale to the Fed- 
eral government, the constitutional grants 
of power may be rendered nugatory, and the 
government is dependent for its practical 
existence upon the will of a State, or even 
upon that of a private citizen. This cannot 
be. * * * The right is the offspring of 

political necessity; and it is inseparable 
from sovereignty, unless denied to it by its 
fundamental law. [Italics supplied.] 

These observations are peculiarly apt with re¬ 
spect to the power to tax and to spend the proceeds 
to promote the general welfare. One of the most 
important attributes of the power to spend is the 
power to acquire property and, as this Court sug¬ 
gested in Kohl v. United States, this latter power 
“may be rendered nugatory” if the government 
does not possess the power of eminent domain. 9 
In the instant ease the United States in the exer¬ 
cise of its power to levy taxes and spend the pro¬ 
ceeds to promote the general welfare has embarked 
on a comprehensive program of public works. The 

9 This Court has held that the Constitution grants inci¬ 
dental powers which seem less important than the power of 
eminent domain. For example, the power of eminent domain 
seems more essential to the proper exercise of the taxing and 
spending power than the power to charter a corporation is to 
the exercise of the fiscal powers. Compare McCulloch v. 
Maryland. 4 Wheat. 316; Smith v. Kansas City Title & Trust 
Co ., 255 U. S. 180. 
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purpose of such a program may be defeated if the 
United States cannot exercise the right of eminent 
domain. The construction of public works often 
requires the acquisition of large areas consisting of 
numerous separately owned parcels of real estate. 
This is particularly true of low-cost housing and 
slum-clearance projects. The usual extent of ^lum 

i 

areas makes the destruction of individual buildings 
futile because the construction of small housing 
units precludes adequate design and the isolation 
from surrounding slum areas which is essential to 
the success of the project. If voluntary purchase is 
the only method of acquisition open to the United 
States, one land owner may block an entire project 
by preventing the assembling of a site. The ab¬ 
sence of the right of eminent domain would leave 
the government only the choice of paying whatever 
price the land owner might fix, no matter how 
exorbitant, or of abandoning the project. Fur¬ 
thermore, in many cases acquisition by emihent 
domain is the only practicable method which will 
give the United States clear and certain title. 

I 

It seems clear that the power of the United 
States to levy taxes and to appropriate the proceeds 
to promote the general welfare must carry with it 
some of the instrumental powers which accompany 
other powers of Congress. If any incidental powers 
accompany the power to tax and to spend, they 
must include a power so patently proper and nec¬ 
essary as the power of eminent domain. If this 
power is denied to Congress, the taxing and spend- 
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ing ]^ower in effect ceases to be the substantive 
power which this Court has held it to be and be¬ 
comes in fact merely a means by which other powers 
of Congress can be exercised. The words of the 
Constitution and the decisions of this Court demand 
a different result. 

It may be contended that the power of eminent 
domain should accompany only the regulatory or 
coercive powers of Congress and that because the 
power to levy taxes and to spend the proceeds to 
promote the general welfare is not regulatory or 
coercive in character, it does not carry with it the 
right of eminent domain. There is no merit in such 
an argument. So far as incidental powers are con¬ 
cerned, the words of the Constitution do not make 
any distinction between coercive and non-eoercive 
powers. It provides that Congress shall have the 
power to make all laws which shall be 4 4 necessary 
and proper” for carrying into execution the 44 fore¬ 
going powers”, and this Court has recently decided 
in United States v. Butler, that the power to levy 
taxes and to spend the proceeds to promote the gen¬ 
eral welfare is one of the independent 44 foregoing 
powers.” 

Furthermore, any distinction in the law of emi¬ 
nent domain based on a contrast between powers 
which are regulatory and those which are not, must 
necessarily be artificial and illusory. 10 Many of the 

10 This is not to sav that there may not be a distinction for 
other purposes between those exercises of power which are 
regulatory and those which are not. But such a distinction 
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powers of Congress are regulatory in some of their 
aspects and non-regulatory in others. In Chappell 
v. United States, 160 U. S. 499, this Court permitted 
the condemnation of an interest in land in connec¬ 
tion with the construction of a lighthouse. The 
power to construct lighthouses doubtless results 
from the power to regulate commerce. It seems 
clear, however, that the primary motive for tliO con¬ 
struction of lighthouses is not the accomplishment 
of a regulatory purpose. The immediate purpose 
for which land was taken in United States v. Gettys¬ 
burg Electric By. Co., 160 U. S. 668, cannot be said 
to have been in any sense regulatory in character. 
Moreover, the postal power would appear to be pri¬ 
marily non-regulatory in character but it cannot 
be doubted that Congress can condemn land for a 
post office. Kohl v. United States, 91 U. SI 367, 

371“ 

— 

rests not on the inherent character of the power, but pn the 
manner in which it is exercised. It is contended in a later 
section of this brief (infra, pp. 116-123) that the rigof with 
which the doctrine of separation of powers is to be applied de¬ 
pends upon whether the legislature has attempted to exercise 
one of its granted powers in a regulatory manner, and that in 
the case of Title II of the Act of June 16. 1933, Congress has 
exercised its power in a non-regulatory manner. This Is not 
an admission that apart from the manner of its exercise 
there is anything inherently non-regulatory in the poorer to 
tax and to spend. It seems clear that in certain circum¬ 
stances the power may be exercised in a coercive manner. 
Compare United States v. Butler , Xo. 401. October 'term, 
1935. | 

11 In this connection it is significant that this Court has 
permitted the United States to condemn land of privatk per¬ 
sons in order to improve public lands. Brown v. United 


i 
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The failure of this distinction between regulatory 
and non-regulatory powers indicates that there is 
no distinction, which is not illogical and confusing, 
on which to rest a denial of the right to use the power 
of eminent domain in aid of the spending power. 
It seems more reasonable to assume that all of the 
incidents of sovereignty, of which eminent domain 
is one, attach to oil of the powers of Congress. 12 
This Court has held that, in the exercise of its power 
to create fiscal agencies, the federal government can 
create Federal Land Banks and Joint Stock Land 
Banks. Smith v. Kansas Title & Trust Co., 255 
U. S. 180. It has also held that the question of 
whether these banks are immune to suit is “a ques¬ 
tion of congressional intent.” Federal Land Bank 
v. Priddy, 295 IT. S. 229. Immunity to suit is an 

States , 263 U. S. 78. The power conferred on Congress by 
Article IV, Section 3, of the Constitution, to dispose of 
and to make all needful rules and regulations respecting the 
territory or other property belonging to the United States 
“is not of a legislative character in the highest sense of the 
term.” See Butte City Water Co. v. Baker, 196 U. S. 119, 
126. Certainly that power, so far as it applies to land other 
than that owned by the United States, appears to possess 
little of a coercive character. See Curtin v. Benson, 222 
U. S. 78. Even so, private lands may be taken by eminent 
domain to improve the public lands. 

12 This Court has held that statutes authorizing the United 
States to sell land for non-payment of federal taxes and to 
purchase the land for the amount of the taxes if no one bids 
a higher price are necessary and proper means for carrying 
into effect the power to lay and collect taxes. Van Brocldin 
v. Tennessee, 117 U. S. 151. If instrumental powers accom¬ 
pany the taxing power, they must necessarily also accom¬ 
pany the spending power. 
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incident of sovereignty, like eminent domain. If 
it attaches to the power to create fiscal agencies, 

i 

which is itself not only primarily non-regulatory in 
character but also an implied power, it is illogical 
to suppose that the right of eminent domain! cannot 

i 

follow a power of Congress merely becaiise the 
power is non-regulatory. 

Ill 

i 

TITLE II OF THE ACT OF JUNE 16, 1933, IS A LAWFUL 
EXERCISE OF THE POWER OF CONGRESS TO SPEND 
PUBLIC FUNDS TO PROMOTE THE GENERAL WELFARE 

i 

Section 201 (a) of Title II of the Act of Jjine 16, 
1933, authorizes the creation of a Federal Emer¬ 
gency Administration of Public Works, whose 
powers shall be exercised by an administrator. Sec¬ 
tion 202 directs the administrator, under the; direc- 

i 

tion of the President, to prepare a comprehensive 
program of public works which shall include, among 
other things, the construction, reconstruction, and 
repair, under public regulation and control, df low- 
cost housing and slum-clearance projects. Section 
203 (a) authorizes the President, through the ad- 

i 

ministrator “with a view to increasing employ¬ 
ment quickly,” to construct and finance or in 
the construction and financing of any public works 
project included in the program prepared pursu¬ 
ant to Section 202. Section 220 authorizes the ap¬ 
propriation of $3,300,000,000, out of any money in 
the Treasury not otherwise appropriated, for the 
purposes of the Act. 


i 
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These provisions of Title II are an exercise of the 
power conferred on Congress by Article I, Section 8, 
Clause 1, of the Constitution to spend public funds 
to promote the general welfare. 13 This Court has 
recently decided in United States v. Butler, No. 
401, October Term, 1935, that the power of Con¬ 
gress to authorize the expenditure of public money 
is not limited by the other grants of the power 
found in the Constitution but is an independent and 
substantive power to spend for the general welfare. 
The* constitutionality of Title II, therefore, de¬ 
pends primarily upon whether the expenditures 
provided for therein are, in fact, designed to pro¬ 
mote the general welfare. 

I. The expenditure 6f funds on a comprehensive program of public 

works which includes low-cost housing and slum-clearance proj¬ 
ects promotes the general welfare 

(a) A comprehensive program of public works 
reduces unemployment and stimulates industry. 

In 1933 when Title II was passed, the United 
States w’as undergoing an economic depression of 
an unprecedented character. This Court has taken 

13 For the purposes of this case, the government assumes 
that Article I, Section 8, Clause 1, is the only constitutional 
basis for the public works program provided for in Title II. 
Some parts of the program provided for by the Act are 
justifiable on the basis of other powers of Congress and, 
in view of the separability clause in Section 303 of Title 

II, their validity might be considered separately from the 
validity of other parts of the program. In the instant case, 
however, the government relies entirely upon the spending 
power of Congress. 
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judicial notice of the depth and severity of that de¬ 
pression. Atchison, Topeka, and Santa Fk Rail¬ 
way Co. v. United States, 284 U. S. 248, 260 j Great 
Northern Railway Co. v. Weeks, No. 178, October 
Term, 1935; and Baltimore National Bank vj. State 
Tax Commission, No. 283, October Term, 1935. The 
consequent unemployment was widespread afid was 
seriously undermining the economic well-being of 
the nation. In May 1933 factory employment had 
shrunk from 104.8 percent of its 1923-1925 Volume 
in 1929 to 62.6 percent of that volume. 14 It hqs been 
estimated that between 1929 and March 19^3 the 
number of unemployed increased from 1,864^000 to 
15,653,000. 15 i 

The resources of private charity failed tp meet 
these conditions. The absolute necessity of pro¬ 
viding public funds for the relief of the unem¬ 
ployed and the destitute created a financial problem 
of grave magnitude. In 1932 the relief require¬ 
ments of 120 urban areas amounted to approxi¬ 
mately $307,006,503, or more than seven times the 
amount of those requirements in the same aipas in 

1929. 1C By July 1933,13 percent of the population 
_ 

14 Monthly Labor Review, May 1935, p. 1339. 

15 The American Federationist, January 1936, p. 65. This 
estimate of unempWment in 1933 would appear to lie con¬ 
servative. The Alexander Hamilton Institute, in Business 
Conditions Weekly, September 1, 1934, estimated that more 
than 17,000,000 were unemployed at this time. 

10 Monthly Bulletin on Social Statistics, Children’s Bu¬ 
reau, Department of Labor, July 1934. 


i 




of this country was receiving relief from public 
funds. 17 Local revenues were dwindling and the 
credit resources of states, counties, and munici¬ 
palities were impaired. 18 The unemployment prob- 

i 

lem was nationwide in scope and incapable of solu¬ 
tion by local or state efforts. It was imperative that 
Congress deal with this national emergency. 

I 

In these circumstances it seems indisputable that 
Congress had the power to appropriate public 

17 See Report of the Federal Emergency Relief Adminis¬ 
trator to the Chairman of the Senate Committee on Appro¬ 
priations, Sen. Doc. Xo. 56, 74th Cong., 1st Sess. 

18 See Report of Federal Emergency Relief Administrator 

(December 1933), where it is stated that on May 22,1933, ap¬ 
proximately 4.250,000 families (i. e., 19,000,000 persons) were 
receiving relief from public funds; and Report of Federal 
Emergency Relief Administrator (May 1935), Sen. Doc. Xo. 
56, 74th Cong., 1st Sess., Ex. W., pp. 657-719, where the 
status of each State in regard to need and ability to bear 
financial burdens for relief is given. In this report it is 
stated that “Arizona has already gone a long way in ex¬ 
hausting all available sources of revenue. * * * Arkan¬ 

sas is in poor financial condition having experienced techni¬ 
cal default on its highway bonds until the legislature re¬ 
financed them at lower rates. Practically every school dis¬ 
trict in the State has defaulted on bonds and available funds 
are insufficient for the maintenance of public schools. The 
State has the largest per capita bonded debt of any State in 
the Union with total bonded debt on January 1, 1935, of 
$175,000,000 * * *. The constitution in North Dakota 
limits the borrowing power of the State to $200,000 and since 
this limit has already been reached the State cannot borrow 
for unemployment relief without a special legislative pro- 


35 


funds to relieve the distress of the unemployed. 19 

In applying the money to that purpose, two courses 

were open: (1) Funds could be donated to the 
_ 

19 Throughout the history of the United States, Congress 
has appropriated money to relieve distress caused by ca- 
tastrophies of various kinds. Examples are: 

Earthquakes. —Venezuela, 1812 (c. 79, 2 Stat. 730); New 
Madrid, Missouri, 1815 (c. 45, 3 Stat. 211); Italy, 1909 (c. 7, 
35 Stat. 584); and Japan, 1925 (c. 297, 43 Stat. 963-964). 

Indian Depredations. —Florida, 1836 (Public Resolution 
No. 1, 5 Stat. 131), and Minnesota, 1863 (c. 37, 12 Stat. 652.) 

Fires. —New York City, 1836 (c. 42, 5 Stat. 6); Alexandria, 
Virginia, 1827 (c. 3, 6 Stat. 356); Portland, MainO, I860 
(Public Resolution No. 69, 14 Stat. 364); San Francisco, 
1906 (Public Resolutions Nos. 16 and 19, 34 Stat. 827, 828); 
and Salem, Massachusetts, 1914 (c. 223, 38 Stat. 609, 681). 

Wars or Famines. —Ireland in 18S0 (Public Resolution 
No. 16, 21 Stat. 303); the Southern States in 1867 (Public 
Resolution No. 28,15 Stat. 28); American citizens in Cuba in 
1897 (Public Resolution No. 11, 30 Stat. 220); India ;n 1897 
(Public Resolutions Nos. 8 and 12, 30 Stat. 219,1 220); 
Alaskan natives of the St. Paul and St. George Islands in 
1897 (c. 2, 30 Stat. 11, 29; c. 2, 30 Stat. 226; c. 546, 30 Stat. 
597, 616); French West Indies in 1902 (c. 787, 32 Stat. 198); 
Europe in 1919 (c. 38, 40 Stat. 1161); and Russia in 1921 (c. 
15, 42 Stat. 351). | 

Tornadoes or Cyclones. —Mississippi in 1880 and 1913 
(Public Resolution No. 30, 21 Stat. 306); and the Southern 
States generally in 1908 (Public Resolution No. 20, 35 Stat. 
572). | 

Yellow Fever .—1879 (c. 1, 21 Stat. 1); 1S88 (Public Reso¬ 
lutions Nos. 44, 48,25 Stat. 630, 631). I 

Grasshopper Scourges. —1875 (c. 25, 18 Stat. 303; | c. 40, 
18 Stat. 314); 1877 (c. 106, 19 Stat. 363, 374); and 1878 (c. 
191, 20 Stat. 115,127). ! 

Floods. —Mississippi River, 1874 (c. 125,18 Stat. 34; <L 170, 
18 Stat. 45; c. 455, 18 Stat. 230); 1882 (c. 77, 22 Stait. 44; 
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unemployed to maintain them in idleness with¬ 
out exacting public work or any work in return, or 
(2) a comprehensive program of public works, de¬ 
signed to promote the general welfare, could be 
inaugurated and the unemployed paid for work per¬ 
formed in connection with projects included in 
that program. The government contends that it is 
clearly within the constitutional power of Congress 
to adopt the second course and to provide employ¬ 
ment by engaging in the construction or financing 
of projects of a character which will promote the 
general welfare. The last clause of Article I, 
Section 8, of the Constitution authorizes Con¬ 
gress to make all laws which shall be necessary and 
proper for carrying into execution the “foregoing 
powers.” 20 The foregoing powers include the in- 

Joint Resolutions Nos. 6, 9, 12, 16, 22 Stat. 378, 379); 18S4 
(Public Resolutions Nos. 18, 32, 23 Stat. 269, 273); 1890 (c. 
58, 26 Stat. 33; Joint Resolution No. 16, 6 Stat. 671): 1897 
(Public Resolutions Nos. 3, 9, 30 Stat. 216, 219); 1912 (Pub¬ 
lic Resolution No. 19, 37 Stat. 633); and 1913 (c. 32, 38 Stat. 
208, 211, 215, 216). The Southern States generally in 1916 
(c. 267, 39 Stat, 434) and in 1928 (c. 11,45 Stat, 53; c. 572,45 
Stat. 539, 543). The Ohio River in 1884 (Public Resolutions 
Nos. 9,12,23 Stat. 267,268). The Rio Grande River in 1897 
(Public Resolution No. 14, 30 Stat. 221). 

Drought .—1934 (c. 648, 48 Stat. 1056). 

20 With respect to this provision, Chief Justice Marshall 
said, McCulloch v. State of Maryland , 4 Wheat. 316, 421: 

“We admit, as all must admit, that the powers of the gov¬ 
ernment are limited, and that its limits are not to be tran¬ 
scended. But we think the sound construction of the consti- 






37 


dependent and substantive power to spend: public 
funds to promote the general welfare by relieving 
nationwide unemployment. The construction of a 
comprehensive program of public works | is an 
appropriate and proper way of carrying that power 
into execution. No provision of the Constitution 
forbids the United States to engage in and carry 
out a construction project when to do so is an 
appropriate means of carrying into execution a 
granted power. On the contrary, the decisions of 
this Court show that the United States hfrs the 
power to engage in such construction. Wilson v. \ 
Shaw, 204 U. S. 24; Arizona v. California, 283 J 
U. S. 423, 455. See also Luxton v. North River | 

tution must allow to the national legislature that discretion, 
with respect to the means by which the powers it Confers 
are to be carried into execution, which will enable th^t body 
to perform the high duties assigned to it, in the manner 
most beneficial to the people. Let the end be legitimate, let 
it be within the scope of the constitution, and all| means 
which are appropriate, which are plainly adapted |to that 
end, which are not prohibited, but consist with the letter and 
spirit of the constitution, are constitutional.” 

And in Juilliwrd v. Greenman , 110 U. S. 421,440, the Court 
said: “By the settled construction and the only reason¬ 
able interpretation of this clause, the words ‘necessary and 
proper are not limited to such measures as are absolutely 
and indispensably necessary, without which the powers 
granted must fail of execution; but they include all appro¬ 
priate means which are conducive or adapted to the end to 
be accomplished, and which in the judgment of Congress, 
will most advantageously effect it.” 
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Bridge Co., 153 U. S. 525, and Manufacturers Co. 
v. Fleet Corporation, 264 U. S. 250. 21 

21 This conclusion finds additional support in a long con¬ 
tinued and well established Congressional practice. For 
many years, Congress, in the exercise of its powers under 
the general welfare has authorized direct construction with¬ 
in the States for a variety of purposes. Numerous appro¬ 
priations have been made to the Bureau of Fisheries for 
the establishment of fish hatcheries and fish-cultural sta¬ 
tions, including the acquisition of land and the construction 
of necessary buildings (24 Stat. 236 ; 24 Stat. 523; 25 Stat. 
521; 25 Stat. 954; 26 Stat. 384, 964 ; 27 Stat. 361; 28 
Stat. 387; 29 Stat. , 279, 428; 30 Stat. 612; 31 Stat. 1151; 
32 Stat. 1106; 33 Stat, 477, 1181; 34 Stat. 721, 1329; 35 
Stat. 342, 981; 36 iStat. 763, 1440; 38 Stat. 64, 664, 876; 
39 Stat. 324; 40 Stat. 168; 41 Stat. 220, 1423; 44 Stat. 363, 
1215; 45 Stat. 99, 1129; 46 Stat, 208, 1345 ; 47 Stat. 513). 
Appropriations have been made to the Bureau of Mines 
for the purchase of land and construction of housing for 
mine rescue cars, for the construction of a plant for study- 
ing explosives, and for the establishment of mining experi¬ 
ment stations (39 Stat. 302), and for the acquisition and 
the construction of a plant for the development of oil shale 
(43 Stat. 1175). Money has been made available for the 
purchase of a site and the erection of necessarv buildings 
for the care and treatment of lepers under the supervision 
of the Public Health Service (39 Stat. 372), and for the 
establishment of narcotics farms for the confinement and 
treatment of drug addicts (46 Stat. 348). Appropriations 
have also been made to the Department of Agriculture for 
the construction, establishment, and maintenance of experi¬ 
ment stations (25 Stat. 330, 837 ; 26 Stat 284, 1046 ; 31 Stat. 
936; 34 Stat. 683, 1269 ; 35 Stat. 259, 1047 ; 36 Stat. 420, 
1240; 39 Stat. 491, 1168 ; 42 Stat. 536; 43 Stat. 850; 44 Stat. 
1005; 45 Stat. 551); for the construction, establishment, and 
equipment of plants for investigation and demonstration 
in order to determine the best method of obtaining potash 
on a commercial scale (39 Stat. 465). And expenditures 
have been authorized for the erection of buildings bv the 
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i 

In view of inescapable demands upon the federal 
government to take action for the relief of nation¬ 
wide conditions of unemployment and depression 
and in view of the constitutional limits on the ex¬ 
ercises of regulatory power by the federal govern¬ 
ment, a denial of the power to meet these demands 
by a useful program of public works, or of the 
necessary attendant powers required to make such 
power effective, would necessarily result in! the 
adoption by the federal government of the pnly 
course left open to it, namely the distribution of 
funds without the production of any permanent 
useful additions to the national well being. 

In determining whether to exercise its jiower to 

! 

engage in a comprehensive program of public 
works, Congress was influenced by a consideration 
of the utmost importance. In 1933 the building 
trades were more severely depressed than niany 
other industries, and this condition adversely 
affected related industries and, indeed, the general 
economic life of the country. The value of con¬ 
struction contracts awarded in 37 states during the 
first three months of 1933 was 90 percent less than 
the value of construction contracts awarded dur¬ 
ing the same period in 1928. 22 So far as relates to 

j 

i 

Federal government for the display of government exhibits 
at various expositions (26 Stat. 65; 28 Stat. 420; 20 $tat. 
478; 31 Stat. 1443 ; 34 Stat. 764 ; 47 Stat. 40). 

22 Federal Reserve Bulletin, August 1933, p. 467. The 
bulletin shows that the value of construction contracts 
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family dwelling units, the chart on page 41 shows 
a sharp decline in the number of these units pro¬ 
vided during 1929-1933. 

Taking the yearly average from 1921-1929, in¬ 
clusive, as normal or 100, building activity for the 
period 1930 to 1932, inclusive, in sixteen representa¬ 
tive cities in Illinois, was at 6.4. For Chicago alone 
the figure was 4.2. 23 Using the average for 1925 to 
1927 as normal, employment for 1932 in all building 

construction in Illinois amounted to only 11.2 per¬ 
cent and pay rolls to 9.4 percent of that level.'" 4 

Throughout the United States employment, in this 
industry, direct and indirect, decreased between 
August 1929 and March 1933 by more than 63 per¬ 
cent.' 5 

awarded in 1928 amounted to approximately $575,000,000, 
and in 1933 the value was approximately $50,000,000. These 
‘‘figures are 3-month moving average, adjusted for usual 
seasonal variations * * *." 

23 See Final Report of the Illinois Housing Commission 
(April 1935). pp. 10 et ,se</. These figures were collected 
by the Bureau of Labor Statistics, L'nited States Depart¬ 
ment of Labor. The 1932 rate for the 16 cities, estimated 
from the records of 10 months, was 1.5; for Chicago alone, 0.7. 

24 Labor Bulletin (January 1933), published by the Illinois 
Department of Labor. 

25 Ameriean Federationist (January 1936), pp. 72-73, 
American Federation of Labor. In August 1929 a total 
of 2.325,689 persons were employed in this industry and 
in March 1933 the number had dwindled to 850,414. These 
figures cover those employed directly and indirectly by 
building contractors, by builders on their own accounts, 
and by road-construction companies. 
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In testifying before the Committee on Banking 
and Currency of the United States Senate in Mav 
1934, The Secretary of Labor said: 

As a group, we find that employment in 
durable-goods industries fell from about 
four and a half million people who were 
working in the industries known as durable- 
goods industries, in March 1929, to almost 
1,300,000 in March 1933. That represents a 
loss of approximately two and one-half mil¬ 
lion people who were formerly employed in 
manufacturing in these durable-goods in¬ 
dustries. 

These are the industries which are largely 
called upon to supply the needs of the build¬ 
ing program, to supply the materials that go 
into buildings. 26 

The seriousness of this condition was accentu¬ 
ated by the major position filled by the construction 
industry in our national economic life. 27 The im- 

26 United States Senate, Hearings on National Housing 
Act, S. 3603 (May 16-24, 1934), p. 168. 

27 See introduction to The Fifteenth Census of the United 
States, 1930, Construction Industry Volume, U. S. Depart¬ 
ment of Commerce; Bureau of the Census, where it is stated: 
“For many years, i statistics relating to agriculture and to 
the manufacturing industries of the United States have been 
collected and compiled by the Federal Bureau of the Census, 
but it was not until 1930 that an effective effort was made by 
the National Government to obtain basic statistics of one of 
our largest industries. In that year, the first census of the 
contracting group of the construction industry was in¬ 
augurated as part of the decennial census. Almost coinci¬ 
dent with the inauguration of the census, high authorities 
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portance of construction lies in the fact tha): its 
operations penetrate to and affect many othei* in¬ 
dustries. In addition to the employment furnished 
on the construction site, work is provided in fac¬ 
tories supplying materials, in mines, quarries, and 
lumber camps, in the railroads which transport the 
materials, and in offices and agencies engaged in 
distribution. 28 ! 

i 

emphasized the importance of public works construction as 
the ‘balance wheel’ of American industry for securing and 
maintaining general prosperity throughout the nation.’? 

2S See Employment and Values in Construction, by Law¬ 
rence Mehren, published in the Engineering News-Record , 
September 21, 1933. Mr. Mehren, after making a survey of 
this industry, makes the following observation: “To Imow 
that the production of construction materials employed every 
tenth manufacturing worker, that this fabrication went on in 
a quarter of the country’s factories and mills, that one of 
every five carloads of freight moved carried construction 
materials, that 8 percent of the wholesalers of the country 
were busied with the distribution of construction goods, that 
5 percent of all coal mined was burned to produce these ma¬ 
terials, that many industries lean heavily on constructioii for 
their existence, and that the multiple division of the con¬ 
struction dollar proves it to be a tremendous factor in our 
complicated and interlocking economic life * * *. Actual 
construction work is necessarily more intense in big cities 
and industrial areas, but the tributaries to the industry are 
widely dispersed and penetrate to every corner of the coun¬ 
try. The raw materials, manufacturing, and mining estab¬ 
lishments that are the backbone of construction are sptead 
from coast to coast, and many a small town draws its life 
blood from supplying the goods which make possible the 
erection of structures in distant places. Concretely, the 
Boulder Canyon project has already drawn materials from 
factories in 13 scattered States, which in turn obtain tjieir 
raw materials from other distant places” (page 359). 
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The comprehensive program of public works pro¬ 
vided for in Title II was designed to provide em¬ 
ployment directly on various projects and, to an 
even greater extent, indirectly in the industries 
which depended for their well-being upon activity 

in the building trades. 29 The proportion of labor 

/ 

- 9 The principles of this scheme were explained by Senator 
Wagner when, in presenting the original Public Works Bill 
to the Senate Committee on Finance, he said: “The under¬ 
lying principles of the public-works proposal are, in my 
judgment, too clear for dispute: (1) A vast number of men 
are without work. They must be and are being maintained 
at public expense. I submit that it is sounder business, bet¬ 
ter government, and a more humane policy to pay these men 
for useful work than to keep them in idleness. (2) We 
cannot emerge from the depression until there is a sustained 
resumption of enterprise. That cannot occur through pri¬ 
vate initiative alone until business men see a prospect of 
profit. Government construction, however, is not under¬ 
taken for profit and can, therefore, be initiated without 
waiting for an upturn of business. (3) Public construction 
distributes purchasing power without at the same time add¬ 
ing to the supply of competitive goods in search of a custo¬ 
mer. It is therefore ideally suited to serve as a means of 
priming the pump of business.” Hearings before Committee 
on Finance, U. S. Senate, 73d Cong., 1st Sess., on S. 1712 
and H. R. 5755 (May 22, 26, 29, 31, and June 1, 1933), p. 8. 

Moreover, it is generally considered that such a pro¬ 
gram is an indispensable element in any attempt to lessen the 
catastrophic impact of periodic crises. See President Hoover’s 
Message to Congress of May 31, 1932, 72d Cong., Cong. 
Rec., pp. 11597-11598; Economic Reconstruction, Report of 
the Columbia University Commission (1931), pp. 35-37. 
150-169; The Economics of Planned Public Works, by 
J. M. Clark, National Bureau of Economic Research (1935): 
Public Works in Prosperity and Depression, by Arthur D. 
Gayer, National i Bureau of Economic Research (1935); 
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and material costs vary considerably on different 
types of construction, but the average proportion 
of costs is 65 percent for material and 35 percent 
for labor. 30 Of those employed by the construc¬ 
tion industry directly and indirectly in 1929, ap¬ 
proximately 53 percent were engaged directlyJ 31 
■ 

i 

Recovery and Common Sense, by 0. M. W. Sprague (1935). 
pp. 15-33; The Economics of Public Works, by Sumner H. 
Schlichter. American Economic Review, Supp. (1934), pp. 
174^1S5; Public Construction and Cyclical Unemployment, 
by F. G. Dickinson (1928), Annals of the American Acad¬ 
emy of Political and Social Science, Vol. 139, pp 175-209: 
Prosperity Reserve and Public Works, by Vernon A. Mund, 
Annals of the American Academv of Political and Social 
Science. Supp. (May 1930); Round Table Discussions on 
Public Works and Unemployment. American Economic Re¬ 
view, Supp. (March 1930), pp. 15-29. j 

30 Monthly Labor Review (August 1933). A study of 

construction activities in 15 cities in 1932 revealed that 
63.6 percent of the costs went for materials and 36.4 percent 
for labor. In 1928 the costs, according to statistics gathered 
in three cities, were 58.1 percent for materials and 41.8 
percent for labor. Of course, the proportion varied from 
one particular kind of construction to another, e. g., the 
costs of excavation and grading, for materials, are 14|5 per¬ 
cent and for labor 85.5 percent, whereas in roofing the costs 
for materials are 70.7 percent and for labor only 29.|3 per¬ 
cent. See also U. S. Census of Construction Reveals Many 
Important Facts, by H. E. Foreman, The Constructor 
(October 1932). j 

31 See Employment and Values in Construction, by Law¬ 

rence Mehren ( mpra ). “The general summary of the 
survey reveals 4,500,000 men serving construction directly 
and indirectly in 1929—a tenth of gainful employment in 
all occupations in the country. Direct employment pn the 
construction site accounted for 2,400,000 men, a little more 
than half of the employees * * 
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(b) The Construction of Lozv-Cost Housing and 
Slum-Clearance Projects included in the Compre¬ 
hensive Program of Ptiblic Works promotes the 
General Welfare. 

(i) The Construction of such Projects Provides 
Employment and Stimulates Industry. —Of the 
original funds made available by Title II of the 
Act of June 16,1933, $150,000,000 was allocated for 
the construction, reconstruction, alteration, or re¬ 
pair of low-cost housing and slum-clearance proj¬ 
ects. 32 Experience has shown that in the construc¬ 
tion of this type of project the proportion of costs 
expended for labor and materials is approximately 
the same as that in other building construction. 33 
For example, in the case of a housing project in 
New York City, twenty-one percent of the total cost 
of the entire project was expended for labor at the 
site and 27 percent for materials. This project 

32 Problems and Policies of the Housing Division of 
P. W. A., by Colonel Horatio B. Hackett, Housing Officials’ 
Year Book (1935). 

33 For example, see the figures contained in Material and 
Labor Costs involved in the Construction of a Large 
Apartment Building, by Bernard H. Topkis, Monthly 
Labor Review (September 1935). This study was made 
of the Knickerbocker Village project in New York City. 
It should be noted that the figures given as labor’s share 
of the total make “no allowance for the many addi- 
tional jobs created indirectly in the production and trans¬ 
portation of the materials used in the construction of the 
buildings. Moreover, labor costs for clerical help, esti¬ 
mators, and draftsmen, are concealed in the $1,560,882 
(25%) that went for overhead and administrative expenses.” 
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provided a total of 1,759,640 man-hours at the 
site. 34 i 


At the present time 47 Federal housing projects 
are being undertaken in 35 cities throughout the 
United States. 35 When completed, all of the! build¬ 
ings included in the housing program will provide 
approximately 25,000 modern fire-proof living 
units and on 26 sites they will replace slum dwell¬ 
ings. 38 To date approximately 47 projects are 
under construction or contract. Thirty-two proj¬ 
ects are in course of construction, while contracts 
for general construction in three others hav^ been 
awarded and demolition is proceeding on 12 ijnore. 37 
In Atlanta, 78 percent of the construction of the 
“Techwood” project and 45 percent of the “Uni¬ 
versity ’ 9 proj ect has been completed. In Montgom- 


34 See Material and Labor Costs Involved in Construction 
of a Large Apartment Building, by Bernard H. Topkis, 
supra , Monthly Labor Review, Sept-ember 1935. 

33 Housing projects are located in the following states: 
Massachusetts, Connecticut, New York, New Jersey,! Penn¬ 
sylvania, North Carolina, Kentucky, Tennessee, Missouri, 
Virginia, Alabama, Georgia, South Carolina, Ijlorida, 
Texas, Oklahoma, Michigan, Illinois, Ohio, Indiana, Wis¬ 
consin, Minnesota, and Nebraska. Federal Emergency Ad¬ 
ministration of Public Works, Housing Division, Status of 
Projects—November 8, 1935, prepared by A. R. Clds, Di¬ 
rector. 

30 Federal Emergency Administration of Public Works, 
Status of Projects, supra. 

37 Federal Emergency Administration of Public Works, 
Press Release No. 1769 (December 15, 1935). Moreover, 
according to this statement “seven limited-dividend corpo¬ 
ration housing projects have been completed under Division 
supervision, and are occupied by some 11,000 persons.” 
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ery, Alabama, 50 percent of the construction of the 
“Wm. B. Patterson Courts’’ project and 20 per¬ 
cent of the ‘Riverside Heights” project have 
been completed. In Cleveland 25 percent of the 
construction of the “Cedar Central” project has 
been completed, and in Indianapolis 12 percent of 
the construction for the “Community Housing” 
project has been completed. 38 

In addition to the men directly employed in con¬ 
struction, these projects will provide employment 
for thousands of men engaged in industries supply¬ 
ing raw materials, manufacturing materials, equip¬ 
ment, and supplies, and transporting of mate¬ 
rials. It is estimated that the program will create 
approximately 38,000,000 man hours of direct labor 
and approximately 52,000,000 man hours of in¬ 
direct labor. The direct work will create payrolls 
of more than $38,000,000. It is estimated the indi¬ 
rect work will create payrolls amounting to approx¬ 
imately $30,000,000. 39 

(ii) The Construction of Low-Cost Housing and 
Slum-Clearance Projects Promotes the General 
Welfare by Eliminating Slum Conditions which 
Create a Nation-Wide Problem of DiseaseImmor¬ 
ality and Crime. —It is a matter of common knowl- 

38 These percent completion figures are as of February 3, 
1936. 

39 These figures were estimated by the Federal Emergency 
Administration of Public Works, Housing Division. See 
Press Release No. 1680 (October 19,1935) and Press Release 
No. 1769 (December 15,1935). 
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edge that slums exist throughout the United States. 
Slum conditions are found not only in the ^reat 
metropolitan centers, such as New York, Chicago, 
and Philadelphia, but throughout the countify in 
cities of varying sizes. 40 It is equally well kiiown 

40 Housing Conditions in America, as Revealed by The 
Real Property Inventory, by Nathanael H. Engle, Assistant 
Director, Bureau of Foreign and Domestic Commerce, 
United States Department of Commerce (1934), b. IT. 
Slums and Blighted Areas in the United States, bv Edith 
Elmer Wood, Federal Emergency Administration of Public 
W orks, Housing Division, Bulletin No. 1, 1935, pp. 77 
ct xcq.s contains a detailed analysis of this survey, which 
included all types of cities — commercial cities, centers of 
agriculture, cattle and mining districts, capitals, and health 
resorts. This survey disclosed that 16.7 percent of the 
structures examined in all of the 64 cities were oyer 40 
years in age and that 18.1 percent of the buildings deeded 
major or structural repairs or were completely unfit for 
human habitation; that 16.8 percent of the dwdllings 
were crowded or worse, 5 percent had no running jvatcr, 
13.5 percent had no private indoor water closet, and 20.2 
percent had neither bath tub nor shower. These; con¬ 
ditions were not found in isolated instances but through¬ 
out- all sections of the country. For example, of all the 
buildings in Cleveland 18.6 percent were in bad condition, 
in Indianapolis 20.7 percent, in Atlanta 29.2 percent, injLittle 
Rock 22.5 percent. Of all the dwelling units in Birmiiigham 
27.2 percent were crowded or worse, in Oklahoma City 23.7 
percent, in Salt Lake City 24.3 percent, in Indianapolis 28.1 
percent, and in Santa Fe 35.4 percent. Additional evidences 
of the extent of slums may be found in Slums and Blighted 
Areas of the United States, by Edith Elmer Wood, supra , 
pages 25 to 74, where the author discusses housing conditions 
in New York, Chicago, Philadelphia, Detroit, Cleveland, 
Baltimore, Boston, Pittsburgh, Milwaukee, Minneapolis, 
New Orleans, Cincinnati, Indianapolis, and Dayton, and es¬ 
tablishes the existence of slum conditions in all of these 


I 

l 
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that these conditions affect a very large part of 
the population. 1 In the foreword to Volume III 
of the President’s Conference on Home Building 
and Home Ownership (1932), p. XI, Bay Lyman 
Wilbur stated: “The number of wage earning fami¬ 
lies affected by such unwholesome, drab, and un¬ 
inspiring conditions runs into millions. * * *” 

No doubt exists as to the relationship between 
slums and disease, crime, delinquency, and immor¬ 
ality. 41 This is strikingly demonstrated by the 
facts with respect to the slum area involved in the 
instant case. A survey, sponsored by the City Plan¬ 
ning and Zoning Commission of Louisville, Ken- 

cities; in the report of the Housing Survey of Kansas City, 
Missouri (1934-1935); in An Analysis of Real Property In¬ 
ventory Data for 65 Cities and Communities in New Jersey 
by A. B. Randall, Architectural Record (July 1935), pages 
35 et seq .; in the Iowa State Planning Board Progress Re¬ 
port (September i 1934); in the report on Findings and 
Recommendations on Housing for the District of Columbia, 
Voteless District of Columbia League of Women Voters 
(January 1935); in a Study of Housing Conditions in Cer¬ 
tain Areas of the City of Louisville, Kentucky, sponsored 
by the Louisville City Planning and Zoning Commission, 
Louisville Board of Trade and Citizens’ Housing Committee 
(February 1934); in the preliminary report, Housing Sur¬ 
vey, Kentucky Emergency Relief Administration (March 
1935). 

41 See Housing and Health, by Sir George Newman, 
K. C. B., M. D., D. C. L., LL. D., Chief Medical Officer, Min¬ 
istry of Health (1926); Housing and Its Relationship to 
Delinquency and Crime, by Mildred L. Hartsough and 
George Caswell, Federal Emergency Administration of Pub¬ 
lic Works, Housing Division, Bulletin No. 2, part 2, section 
5 (to be published); Delinquency Areas, by Clifford R. 
Shaw, the University of Chicago Press (1929). 
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tucky, of a slum area consisting of six city blocks, 
which includes the land here sought to be! con¬ 
demned, shows that in 1933 the number of tubercu¬ 
losis cases in this slum area bore the relation! of 1 
to every 187 inhabitants, whereas the ratio in the 
entire city was 1 to every 463 inhabitants. | The 
same survey shows that in 1933 the ratio of njajor 
crimes committed in the area was 1 to every 62 in¬ 
habitants, whereas the ratio for the entire citv was 
1 to every 171 inhabitants; with respect to minor 
crimes the ratio was 1 to every 82 inhabitants as 
against a ratio for the entire city of 1 to every 219 
inhabitants. The survey also showed that ip the 
same year in the same area the ratio of juvenile de¬ 
linquencies was 1 to every 50, whereas the ratib for 
the entire city was 1 to every 182 inhabitants) 2 A 
similar survey was made of a slum area in Cleveland 
which contained only 2.47 percent of the population 
of the entire city. 43 It disclosed that 21.3 perceht of 
the murders of the city between 1922 and 193£> oc¬ 
curred in the area; that the area contained 26.3' per¬ 
cent of the brothels of the city; that illegitimate 
births in the area amounted to 10.4 percent of the 
city’s total for 1928; and that fatal cases of tubercu¬ 
losis in the area for the period 1928-1931 amounted 
to 12.5 percent of the city’s total. j 

C. W. A. Housing. Survey, 1934, sponsored by thej City 
Planning and Zoning Commission, Louisville, Kentucky. 
The survey has not been published but it is available to the 
public. 

43 See An Analysis of a Slum Area in Cleveland, by Robert 
B. Navin (1934). 
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The infant mortality rate is two and one-lialf 
times higher in families which live in homes with 
two or more persons per room than in families 
which live in homes with less than one person per 
room. 44 The percentage of deaths from tuberculo¬ 
sis and pneumonia are also much higher where 
overcrowding exists and the spread of infectious 
diseases is greatly increased by overcrowded condi¬ 
tions. 45 In Liverpool the deaths from tuberculosis 
per 100,000 for the entire city amounted to 123 as 
opposed to 299 in a slum area. 40 

Slum areas also breed criminals and juvenile 
delinquents. In a slum area in Detroit, crime was 
found to be 7.5 times the city average and juvenile 
delinquency 10.4 times. 47 As long ago as 1876 the 
annual report of the Prison Association of New 
York concluded: “It is not the parentage and 
heredity but the dangerous surroundings and influ- 

44 Causal Factors in Infant Mortality, by Robert Morse 
Woodbury, United States Children’s Bureau, Department 
of Labor (1925). 

45 The Relation Between Housing and Health, by Rollo 
H. Britten, Public Health Reports (November 2, 1934), vol¬ 
ume 49, No. 44. 

46 See The Relation Between Housing and Health, by 
Rollo H. Britten, supra , p. 1303. 

47 See First Annual Report of the Detroit Housing Com¬ 
mission (1928), page 18; Spot Maps Showing the Concen¬ 
tration of Disease, Crime and Juvenile Delinquency in Slum 
Areas in New York City, prepared by the Slum Clearance 
Committee of New York (1933-1934); similar maps cover¬ 
ing slum areas in Dubuque, Iow T a, prepared by the Iowa 
State Planning Board (April 1935); similar maps covering 
slum areas in Louisville, Kentucky, sponsored by the State 
Planning and Zoning Commission, the Louisville Board of 
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ences of dwelling places which curse and destroy 
these children. ” It has been proved in Chicago 
that eases of juvenile delinquency continue to oc¬ 
cur at a very high rate in slum areas, even though 
population trends result in a complete change of 
the inhabitants of such areas. 455 

The evils which are born of slum conditions are 
matters of national as well as local concern, j The 

i 

disease which breeds in slums does not respect fetate 
lines. Juvenile delinquency and crime create prob¬ 
lems of law enforcement not only for states and 
municipalities but also for the United Stjates. 
The national interest in these evils results! not 
merely from the fact that they are nation-wide in 
scope. The United States has a direct and ait im¬ 
portant interest in the health and morals of its citi¬ 
zens. Just as truly as the construction of national 
monuments and cemeteries tends to stimulate 
patriotism and to that extent provides for the Mili¬ 
tary preparedness of the country in time of war 49 so 

Trade and the city’s Housing Committee (1934); and!simi¬ 
lar maps covering slum areas in Kansas City, Missouri^ con¬ 
tained in the report of the Housing Survey of Kansas I City. 
Missouri (1931-1935). Those maps reveal unequivocally 
that this concentration of disease, crime, and delinquency in 
slum areas is not due merely to coincidence. 

4S Delinquency Areas, by Clifford R. Shaw, supra. \ This 
study shows that a complete change of inhabitants froiii one 
race to another does not affect the high percentage of delin¬ 
quency cases located in that section. As expressed by Hal- 
pern, Stanislaus and Dote in Slums and Crime (1934)1 “As 
well deny there are slums as deny that delinquency does not 
flourish best under conditions of deterioration.” 

49 Compare United States v. Gettysburg Electric Ry\ Co ., 
160 U. S. 668. 
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the elimination of slum conditions and the provision 
of decent homes tends to create a body of citizens 
whose health and respect for law promotes the na¬ 
tional welfare and the national safety. 50 

The government does not, and need not, contend 
in this case that the United States could assume the 
construction, ownership, and operation of the hous¬ 
ing facilities of the entire population or any consid¬ 
erable portion thereof. The construction of the 
low-cost housing and slum-clearance projects in¬ 
cluded in the comprehensive program of public 
works is not an attempt by the United States to 
take over the entire field of housing or to compete 
wdth private enterprise. Indeed, one effect of the 
program will doubtless be to illustrate by demon¬ 
stration what can be done to provide proper hous¬ 
ing facilities for low income groups, and thus stim¬ 
ulate such undertakings by states, municipalities, 
and private enterprise. 51 The need for such stimu- 

50 The provisions of Title II are not the only instance 
where Congress has recognized the importance of housing 
conditions and of homes to the welfare of the citizens of 
the United States. See also the Federal Home Loan Bank 
Act (c. 522, 47 Stat. 725) and the Home Owners’ Loan 
Act of 1933 (c. 64, 48 Stat. 128). 

51 This aspect of the program has been described in Prob¬ 
lems and Policies of the Housing Division of P. W. A., by 
Colonel Horatio V. Hackett, Director, Housing Division, 
P. W. A., in Housing Officials’ Year Book, 1935 (p. 5), in 
these words: 

“Our belief is that private capital will find in our projects 
a new pattern which it can follow successfully. The Hous¬ 
ing Division program is giving this country demonstrations 
of planned communities, which have long been desired but 
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i 


lation is apparent in light of the slow progress 
made by local authorities and by private enterprise 
in the long period which has elapsed since the; need 
for housing activity has been recognized. 52 The 
propriety of such stimulation and leadership by 

i 

the federal government has long been recognized 
in the fields of agriculture, education, sanitation, 
and other similar activities essential to the national 
general welfare. The question of where Federal 
power ends is one of degree, and the line ha^ not 
been crossed by the housing program which is 

i 

being carried out pursuant to the provisions of 
Title II. | 


seldom realized. American private initiative has j never 
ventured into the kind of building we will produce, j It is 
not unlikely that, after seeing the result of this prografn our 
builders will seize upon it as a new design and will ekpand 
it accordingly in a higher rental field. Rather than being 
an obstacle to private capital, our program can well be an 
inspiration and an incentive.’ 5 i 

,2 The danger to the public welfare inherent in slum condi¬ 
tions in great cities was recognized in this country asj early 
as the eighteen sixties, when remedial legislation of an in¬ 
cipient character was adopted in XYw York City, j (See 
An Act for the regulation of tenement and lodging houses 
in the Cities of New York and Brooklyn , Ch. 90S, LaV*s of 
Xew York, 1S6T). Thirty years later the interest bf the 
entire nation was awakened and its conscience shocked by 
the disclosures of Jacob A. Riis in his Ilow the Other Half 
Lives , Studies Among the Tenements of New York , which 
marked an era in the awakening of the public mind to the 
slum problem. Forty years have passed since the publica¬ 
tion of Riis’ book, and yet, on the whole, the constructive 
efforts made by state and local authorities to deal with the 
slum problem have been few in number and ineffective in 
result. 

47439—36 - 5 
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In this connection, it is significant that in the past 
private enterprise has not engaged in slum-clear¬ 
ance and the construction of low-cost housing and 
that experience shows that the elimination of slum 
conditions and their consequent evils can not be ex¬ 
pected either from the activities of private enter¬ 
prise or from regulatory and restrictive exercises 
of local police power. The reason for the inactivity 
of private enterprise is apparent. The field is not 
one in which it is profitable to venture. The few 
projects of private building financed by public- 
spirited individuals do not reach the low-income 
groups because of the high rentals. 53 Restrictive 
housing legislation merely prevents the construction 
of additional houses and does not affect those build¬ 
ings which were improperly constructed. 54 In spite 
of their uninhabitability because of improper con¬ 
struction originally, and deterioration, these build¬ 
ings continue to be occupied. Indeed, restriction of 
further construction of an improper type of dwell¬ 
ing often has the effect of increasing the number of 
persons who live in the existing dwellings of that 

53 The Marshall Field Garden Apartments and the Rosen- 
wald Fund Michigan Boulevard Apartments in Chicago and 
the Paul Lawrence Dunbar Apartments in New York rent 
per room per month, for the Chicago projects, at $9.50 and 
$12.95, respectively, and for the New York project, at $12.95.. 
See Slums and Blighted Areas in the United States, by 
Edith Elmer Wood, supra (p. 106). 

54 See Final Report Illinois Housing Commission (April 

1933). 
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j 

type. Moreover, demolition activities by the States, 
counties, and municipalities have accomplished no 
appreciable reforms. 55 j 

Attempts during the war to carry on a construc¬ 
tion program through limited-dividend companies 
or through municipalities proved to be unwork¬ 
able. 50 Furthermore, this plan was tried without 
success by the Housing Division of the Public 
Works Administration in the early stages of its 
program. 57 It should also be remembered that many 
municipalities in 1933 experienced a decline ip gen¬ 
eral revenues and were in no position to undertake 

. i 

housing projects on their own account and were un¬ 
able to give adequate security to the Federal Gov- 
_ 

! 

55 See the report of the Commission on Housing and 
Regional Planning for Permanent Housing Relief, State of 
New York, Legislative Document No. 66 (1926), in which it 
is stated: “If we may accept the average rate of demolition 
for the years 1909 to 1925, inclusive, as representative of the 
continued life span of old-law tenements in New Yprk, it 
will be 138 years before these sub-standard dwellings are 
abolished” (page 25). According to the Illinois State Hous¬ 
ing Board a total of 3,474 houses were recommended for 
demolition in Chicago up to December 1935 and yet only 
1,109 had in fact been demolished at that time. 

56 See Report of the United States Housing Corporation, 

Volume 1 (1920), page 23, where it is stated: “By the end 
of the first week in June the staff of the Housing Corpora¬ 
tion was virtually unanimous in the conviction that j speed 
and efficiency in construction could be obtained only )by di¬ 
rect Federal action.” j 

57 See Problems and Policies of the Housing Division of 
the P. W. A., by Colonel Horatio B. Hackett, Housing Offi- 

j 

i 

i 


i 
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eminent for loans to be used in constructing such 
projects. (See p. 34, supra.) 

A comprehensive program of public works which 
includes low-cost housing and slum-clearance proj¬ 
ects promotes the general welfare in two respects. 
The expenditure of the funds for construction pro¬ 
vides relief on a national scale for unemployment 
which had assumed disastrous proportions in 1933 
and seriously threatened the economic framework 
of the country. In addition, low-cost housing and 
slum-clearance projects themselves supply an ele¬ 
ment of public benefit which promotes the welfare 
of the country as a whole. Both elements of bene¬ 
fit to the general welfare are present in the instant 
case and it is unnecessary for the government to 
contend that either one alone would be sufficient to 
justify the expenditure of funds provided for by 
Title II. 

cial’s Year Book (1935), in which the following observation 
is made: 

“Whether due to the prevailing situation in business and 
finance or to other causes, private initiative failed to assem¬ 
ble much in the way of well-conceived low-rent housing. 

“Private and semi-public groups sent to the Housing Di¬ 
vision some 533 applications, totaling over $2,000,000,000, for 
limited-dividend projects. The character of these applica¬ 
tions may be surmised from the fact that only eighteen re¬ 
ceived tentative allotments of funds and of the eighteen, 
ten eventually were rescinded because of the applicants’ in¬ 
ability to meet conditions that seemed necessary and reason¬ 
able to the Division. The breakdown of this attempt to 
induce private capital into housing led to the program of 
direct Federal projects” (page 1). 






59 


2. Title II is not an attempt by Congress to achieve a regulatory 
purpose which it has no power to accomplish 

In United States v. Butler, No. 401, Obtober 
Term, 1935, this Court held that the Agricultural 
Adjustment Act (c. 25, 48 Stat. 31) was not ja con¬ 
stitutional exercise of the power of Congress to levy 
taxes and expend the proceeds to promote th|e gen¬ 
eral welfare but an attempt to regulate agricultural 
production, and that that was a purpose which the 
Constitution did not permit Congress to abhieve. 
That decision has no application to Title II. 

The purpose of Title II is not regulatory in any 
sense. The purpose of this Act is the relief 0f un¬ 
employment. The method adopted is the expendi¬ 
ture of money for the construction of a cofnpre- 

i 

hensive program of public works. No atteijnpt is 
made to regulate existing employment or private 
enterprise. No attempt is made to purchase com¬ 
pliance with a scheme of regulation which Congress 
has no power to impose. 

Title II does not interfere with or control any 
matter reserved to the several states; the states are 
free to adopt whatever policy they deem desirable 
with respect to the relief of unemployment dr the 
construction of public works. More specifically, 
nothing in Title II prevents any state from follow- 

i 

ing its own policy with respect to the elimination 
of slums, the regulation of housing conditions, and 
the provision of low-cost housing for low-income 
groups. 
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It is true that Section 206 of Title II provides 
that all construction contracts shall contain certain 
provisions relating* to the employment of convict 
labor, maximum hours of employment, wages to be 
paid, and preferences to be given in the employ¬ 
ment of labor. Obviously, however, the Act does 
not seek to control such matters generally within the 
states. Section 206 is limited in its application to 
construction projects undertaken pursuant to Title 
II. The provisions of Section 206 are not in them¬ 
selves the essential purpose of the Title, but merely 
one of the incidental means of achieving that pur¬ 
pose. The aim of these provisions is (1) to spread 
the employment to be provided by limiting the 
hours any individual may work; (2) to provide for 
the greatest possible expenditure in the form of 
w'ages, thus increasing the purchasing power of the 
workers; (3) to prevent the use of convict labor, 
which would defeat the purpose of the Act; and 
(4) in providing employment, to give preference • 
to those classes Congress regarded as entitled to 
such consideration, namely, ex-service men, citi¬ 
zens, and those intending to become citizens. 
These provisions were designed solely to insure the 
efficient expenditure of the funds for the purpose 
of relieving unemployment. 

That such provisions may properly be prescribed 
by Congress is not open to doubt. In Ellis v. 
United States, 206 U. S. 246, this Court expressly 
held that the power of Congress to authorize con¬ 
struction of public works carries with it the power 
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to prescribe the conditions and terms of bmploy- 
ment of those engaged in the construction. The 
Court said (p. 256): | 

* * * Congress, as incident to it's power 

to authorize and enforce contracts for public 
works, may require that they shall be| carried 
out only in a way consistent with its views of 
public policy, and may punish a departure 
from that way. It is true that it hasj not the 
general power of legislation possessed by the 
legislatures of the States, and it may| be true 
that the object of this law is of a kind not 
subject to its general control. But the power 
that it has over the mode in which contracts 
with the United States shall be performed 
cannot be limited by a speculation as to mo¬ 
tives. If the motive be conceded, however, 
the fact that Congress has not general con¬ 
trol over the conditions of labor does not 
make unconstitutional a law otherwise valid, 
because the purpose of the law is to secure to 
it certain advantages, so far as the law goes. 

IV 

LAND TAKEN FOR THE CONSTRUCTION OF A LOW-COST 
HOUSING AND SLUM-CLEARANCE PROJECT INCLUDED 
IN A COMPREHENSIVE PROGRAM OF PUBLIC WORKS IS 
TAKEN FOR A PUBLIC USE 

i 

Both the District Court and the Circuit Court 
of Appeals held that the taking of land for! a low- 
cost housing and slum-clearance project included 
in a comprehensive program of public works was 
not a taking for a public use. In reaching this 
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conclusion both courts appear to have taken the 
view that there is somehow a question of public use 
peculiar to the law of eminent domain and separate 
and distinct from the question of whether the 
United States has the power to levy taxes and 
spend the proceeds for such a low-cost housing and 
slum-clearance project. 58 

The Government contends: (1) If the United 
States has the power to levy taxes and spend the 
proceeds for a comprehensive program of public 
works, including a low-cost housing and slum- 
clearance project (and neither of the courts below 
denied that power), then it necessarily follows that 

5S The District Court held that “public use means a use 
by the government for legitimate governmental purposes, or 
a use open to all the public, even though practically avail¬ 
able to only a part of it' 7 (R. 28) and then concluded that the 
buildings proposed to be constructed in the instant case 
would not be used to house legitimate governmental activ¬ 
ities nor would they be devoted to a public use in the sense 
that they would be available as a matter of right and upon 
equal terms to all of the public or any part thereof. 

The Circuit Court of Appeals did not define “public use” 
but concluded that the taking of property in the instant 
case for a low-cost housing and slum-clearance project was 
not a taking for a public use, because the taking of one 
citizen’s property for the purpose of improving it and sell¬ 
ing or leasing it to another, or for the purpose of reducing 
unemployment, was not in its opinion within the scope of 
the powers delegated to the government (R. 42). 

^Neither court purported expressly to decide the question 
of whether the United States has power to levy taxes and 
appropriate the proceeds for a low-cost housing and slum- 
clearance project included in a comprehensive program of 
public works. 
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land acquired for such a program is taken for a 
public use; and (2) even if there is a special test 
of public use separate and distinct from the ques¬ 
tion of the power of the United States to Spend 
money for a program of public works, the purpose 
for which it has sought to condemn land iij this 
case meets that test. 

i 

1. If the United States has the power to levy taxes and spend the 
proceeds for a comprehensive program of public worksj which 
includes this project, land taken for the project is necessarily 
taken for a public use 

| 

Earlier in this brief it was pointed out (pp. 
16-18, supra) that this Court in its opinions Ideat¬ 
ing with the exercise of the right of eminenjt do¬ 
main by the federal government appears consist¬ 
ently to have assumed that a taking for a purpose 
which the federal government has the power to ac¬ 
complish is a taking for a public use. Whatever 
may be the case with respect to the other delegated 
powers of Congress, this conclusion must be sound 
with respect to the exercise of the spending powder. 
If the federal government has the power to sjpend 
money for a certain purpose, it follows that | land 
taken for that purpose is taken for a publiq use. 
This must be true because otherwise it is necessary 
to say either (1) that the United States may levy 
taxes and spend the proceeds for a private uge, or 
(2) that the words “private use” have one meaning 
when used in connection with eminent domaip and 
quite a different meaning when used with respect 


i 
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to the power of taxation and appropriation. 
Either result is illogical and anomalous. The 
demonstration (pp. 31-61, supra) that the United 
States has the power to appropriate and spend 
money for a comprehensive program of public 
works, including low cost housing and slum clear¬ 
ance projects, definitely disposes of the question 
of public use in this case and makes it unnecessary 
to consider whether the purpose for which it is 
here sought to condemn land satisfies some test 
peculiar to the law of eminent domain. 

2. If there is a test of public use peculiar to the law of eminent do¬ 
main, the purpose for which it is here sought to condemn land 
meets that test 

If there is a question of public use peculiar to 
the law of eminent domain involved in this case, it 
should be approached in the light of the provisions 
of the statute under which this proceeding is 
brought and the allegations of the petition. Title 
II of the Act of June 16, 1933, directs the crea¬ 
tion of a Federal Emergency Administration of 
Public Works (Section 201 (a)) and the prepa¬ 
ration of a comprehensive program of public 
works (Section 202) and then provides that “with 
a view of increasing employment quickly, the 
President is authorized and empowered” to con¬ 
struct, finance, or aid in the construction or 
financing of any project included in that pro¬ 
gram (Section 203 (a)). The' petition in this 
case alleges that the Administrator of Public- 
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Works has prepared a comprehensive program of 
public works which includes the construction of a 
low-cost housing and slum-clearance project jn the 
City of Louisville, Kentucky; that the Ilnited 
States, acting through the Administrator of Public 
Works, and in pursuance of Title II, proposes to 
construct that low-cost housing and slum-clearance 
project on the land sought to be condemned; and 
that the land is needed for a public use and purpose 
(R. 4-5). | 

Thus, it appears from the statute and the peti¬ 
tion that the primary purpose for which laind is 
sought to be condemned is the construction of a 
low-cost housing and slum-clearance project in¬ 
cluded in the comprehensive program of public 
works which has been prepared for the purpose of 
providing employment in accordance with thq Con¬ 
gressional direction contained in Title II.! The 
question of public use must be considered ip the 
light of this primary purpose. 59 j 

59 The Circuit Court of Appeals expressed the opinicfn that 
the purpose of relieving unemployment could not be siid ‘‘to 
constitute the use to which the property is to be put” (R. 
39). It based this opinion on the fact that the Act provides 
that the United States may sell or lease the property con¬ 
structed. There is no basis whatsoever for rejecting the im¬ 
mediate use of construction in favor of a conjectural ultimate 
use. Giving words their ordinary meaning, the land jis cer¬ 
tainly to be “used” for the purpose of construction. It is 
clear that it is because the land is to be so used that Congress 
provided for the expenditure of money to acquire itJ The 
fact that the construction results in the existence of a build¬ 
ing or buildings does not in any way detract from the fact 
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Two additional considerations are important in 
the present case. Congress was clearly of the 
opinion that the purpose for which land was to be 
condemned was a public use and this Court has 
said that such a determination by Congress is en¬ 
titled to great weight. United States v. Gettys¬ 
burg Electric Railway Co 160 U. S. 668, 680; Old 
Dominion Land Co . v. United States, 269 IT. S. 
55, 66. In the second place, the land here sought to 
be condemned is to be used by the government it- 

that the land is to be used for construction intended to result 
in increased employment. 

In a somewhat analogous situation, this Court refused to 
accept aii argument that the ultimate purpose for which 
property was sought to be taken was not a public purpose. 
See Old Dominion Co. v. United States , 269 U. S. 55. In 
that case the Government during the war took leases of land 
from a corporation and erected structures costing more than 
$1,500,000. When the leases expired, the lessor refused to 
renew. An olfer of purchase having been refused, the United 
States brought a proceeding to acquire the land by con¬ 
demnation. It was objected that the taking was not for a 
public use because the Secretary of War was moved not by 
a desire to use the land for a military purpose but by the 
hope of saving the country from the loss of the buildings. 
The court rejected the argument, pointing out that the tak¬ 
ing purported to be for a military purpose, and saying (p. 
66): “Congress has declared the purpose to be a public use, 
by implication if not by express words * * *. Its deci¬ 

sion is entitled to deference until it is shown to involve an 
impossibility.” And see also United States v. Forbes (D. C. 
M. D. Ala. 1919), 259 Fed. 585, 592. “What final disposition 
may be made of this land in one year, ten years, or a hundred 
years from now is no more concern to the defendant than 
any other citizen of the United States.” Affirmed (C. C. A. 
5th, 1920) 268 Fed. 273. 



self, and this Court has stated that that alone raises 
a presumption of public use. See United States v. 
Gettysburg Electric Railway Co., 160 U.j S. 668, 
where this Court said (p. 680): j 

As just compensation, which is pie full 
value of the property taken, is to be paid, 
and the amount must be raised by taxation 
where the land is taken by the government 
itself, there is not much ground to fear anv 
abuse of the power. The responsibility of 
Congress to the people will generally, if not 
always, result in a most conservative exer¬ 
cise of the right. It is quite a different view 
of the question which courts will take when 
this power is delegated to a private corpora¬ 
tion, In that case the presumption that the 
intended use for which the corporation pro¬ 
poses to take the land is public, is\ not so 
strong as where the government intends to 
use the land itself. [Italics suppliecf.] 

In reaching the conclusion that the purpose for 
which the United States sought to condenin land 
was not a public use, the lower courts appear to 
have proceeded by establishing a distinction be¬ 
tween public use and general welfare, and,! on the 
basis of that distinction, concluding that considera¬ 
tions of general welfare are not necessarily rele¬ 
vant in a consideration of public use. Both courts 
also appear to have been influenced by the notion 
that public use means a use open to all members of 
the public on equal terms, or use by the government 
itself in some narrow and restricted sense. i There 
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is no historical or juristic basis for this approach 
to the question of public use. 

The Fifth Amendment to the Constitution pro¬ 
vides that private property shall not be taken for a 
public use without just compensation. The words 
6 ‘public use” in the amendment should be construed 
in the light of the principles of the law of eminent 
domain current at the time of its adoption. At 
that time no attempt had been made by the courts in 
this country or in England to give precise content 
to the words “public use” in connection with the 
power of eminent domain. 60 The principles of emi¬ 
nent domain as then understood w^ere largely de¬ 
rived from the earlv writers of international and 
public law such as Grotius, Pufendorf, Vattel, and 
Bynkersboek, 61 land these writers were inclined to 

60 Blackstone discussed the exercise of the right of eminent 
domain and particularly the obligation of the legislature 
to make compensation for property taken by the exercise 
of that right, but he makes no reference to the limitation 
that it must be taken for a public use. See Blackstone, 
Commentaries on the Laws of England, Law of Persons, 
Book the First, Chapter I, Section III. 

61 Gardner v. The Trustees of the Tillage of Newburgh , 
2 Johnson’s Chancery Keports (N. Y.) 1G1 (1816), is one 
of the earliest reported decisions in this country dealing 
with the law of eminent domain. In discussing the prin¬ 
ciples of that law the court did not cite earlier decisions 
of American and English courts but referred to Grotius, 
Pufendorf, and Bynkershock. It is also significant that 
Chancellor Kent in his Commentaries , published a quarter 
of a century after the adoption of the Constitution, cited 
in support of his statement that property could be taken 
only for a public use, Grotius, Pufendorf, Vattel, Bynker- 
shoek, Montesquieu, Gardner v. The Trustees of the Vil - 
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identify public use, with public utility and general 
welfare. 02 


• 1 
It is also highly significant that the earlV deci¬ 
sions in the state courts show a clear tendency to 
identify public use with general ivelfare . 03 

It has been pointed out that this Court ha^ never 
attempted to define public use in connectioh with 
the exercise of the power of eminent domain|by the 
Federal Government. It has, however, considered 
the meaning of the words in a number of c^ses in 


lage of Newburgh, and an early South Carolina ca^e, The 
L. C. <£? C. R. R. Co. v. Chappell , 1 Rice (S. C.) liep. 383 
(183S). See Kent’s Ccommentaries, 5th Ed., Yol. 2,j p. 338. 

Grotius, de Jure Belli ac Pads Libri Tres, Boqk 2, C. 
XIV, Sec. VII; Book 3, c. XIX, Sec. VII: Book 3,1 c. XX, 
Sec. VII (Translation published by Carnegie Endbwment 
for International Peace, pp. 385, 797, 807). Vattel, Le 
Droit Des Gens , c. XX, Sec. 244 (Translation published by 
Carnegie Institution, p. 96). Pufendorf, Elementorum 
Jurisprudentiae Universails, Libri Duo , Book I. Definition 
X, Sec. 3 (Translation published by Carnegie Endbwment 
for International Peace, pp. 107-10S). Bynkershoek, 
Quaestionum Juris Publiri Libri Duo , Book II, |c. XV 
(Translation published by Carnegie Endowment for Inter¬ 
national Peace, Vol. 2, pp. 218-220). 

Montesquieu, whose influence on the drafters of the Con¬ 
stitution is well known, refers to the obligation ! of the 
sovereign to make compensation for property taken jfor the 
public good. See Esprit des Lois , Book XXVI, Section 15. 

03 Good examples are: The Boston and Roxbury Mill Dam 
Corporation v. Newman , 12 Pickering (Mass.) 467 (1832); 
Bloodgood v. Mohawk <& Hudson Railroad Co., 18 Wendell 
9 X. Y. (1837); (See particularly the opinion of Chancellor 
Walworth, at p. 13); Aldridge v. Tuscumbia, C. <£* D. \R. Co., 
2 Stew. & Port. (Ala.) 199 (1832); Scudder v. Trenton 
Delaware Falls Co., 1 X. J. Eq. 694 (1832); Olmstead v. 
Camp, 33 Conn. 532 (1866). 


! 

i 

i 
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which it was claimed that the exercise of the power 

bv a state violated the Fourteenth Amendment. 
* 

In those cases it has definitely rejected use by all 
members of the public as a test of public use. In 
lit. Vernon-Woodberry Cotton Duck Co. v. Ala¬ 
bama Interstate Power Co., 240 U. S. 30, the ques¬ 
tion was whether condemnation of land by a power 
company to be used for a power plant, pursuant to 
the provisions of an Alabama statute, violated the 
Fourteenth Amendment. In upholding* the con¬ 
demnation proceedings, the Court said (p. 32): 

In the organic relations of modern society 
it may sometimes be hard to draw the line 
that is supposed to limit the authority of the 
legislature to exercise or delegate the power 
of eminent domain. But to gather the 
streams from waste and to draw from them 
energy, labor without brains, and so to save 
mankind from toil that it can be spared, is 
to supply what, next to intellect, is the very 
foundation of all our achievements, and all 
our icelfare. If that purpose is not public 
we should be at a loss to say what is. The 
inadequacy of use by the general public as a 
universal test is established. Clark v. Nash, 
198 U. Su 361. Strickley v. Highland Boy 
Mining Co., 200 U. S. 527, 531. [Italics 
supplied.] 64 

64 In Clark v. Nash , 198 TJ. S. 361, this Court upheld a 
Utah statute which permitted a land owner to exercise the 
power of eminent domain for the purposes of obtaining 
water although he alone was to use the water. In Strickley 
v. Highland Boy Mining Co ., 200 U. S. 527, the Court up- 
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It is clear from this language that the Cojirt re¬ 
garded the taking as one for a public use because 
it would promote the general welfare. 

_ i 

The decision of this Court in Green v. Frazier, 
253 U. S. 233, is highly significant. That case in¬ 
volved the validity of certain constitutional! pro vi¬ 
sions and statutes of the state of North Bakota 

j 

which authorized the state to engage in business 
enterprises and projects, including a bank, a! ware¬ 
house, an elevator and flour mill system, a\id the 
provision of homes for its citizens . Provision was 
made for taxation for those purposes and also for 
the exercise of the power of eminent domaini The 
legislation was attacked by taxpayers qn the 
ground that it levied taxes for private as distin¬ 
guished from public purposes and violated tjie due 
process clause of the Fourteenth Amendment. 
This Court upheld the legislation. 65 In the bourse 
of its opinion, it said (p. 240) : j 

Courts, as a rule, have attempted no judicial 
definition of a “public” as distinguished 

held the condemnation by a mine operator of a right!of way 
for an aerial bucket line although it was clear that the 
bucket line was primarily for the operators benefit. | 

65 The Supreme Court of North Dakota had previously 
held that the purposes for which the taxes were levied were 
public purposes. See Green v. Frazier , 44 N. D. 3951. 

Cf. Jones v. City of Portland , 245 U. S. 217, wh^re this 
Court held that the establishment and maintenance of a 
public yard for the sale of wood to the inhabitants of a 
municipality without financial profit was a public purpose 
for which taxes could be levied without violating the Four¬ 
teenth Amendment. 

47439—36-6 
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from a private ?? purpose, but have left each 
case to be determined by its own peculiar 
circumstances. Gray, Limitations of Tax¬ 
ing Power, Sec. 176, “Necessity alone is not 
the test bv which the limits of State author- 
ity in this direction are to be defined, but a 
wise statesmanship must look beyond the ex¬ 
penditures which are absolutely needful to 
the continued existence of organized govern¬ 
ment, and embrace others which mav tend 
to make that government subserve the gen¬ 
eral well-being of society, and advance the 
present and prospective happiness and pros¬ 
perity of the people.” Cooley, Justice, in 
People v. Salem, 20 Mich. 452. 6C [Italics 
supplied.] 

It mav be contended that those decisions are not 
applicable in the instant case because the powers of 
the states are plenary, as contrasted with those of 
the federal government, which are enumerated and 
limited. This contention implicitly concedes that 
there is no question of public use peculiar to the law 

65 An interesting instance of a somewhat analogous exercise 
of the power of eminent domain is found in the colonial 
laws of Maryland. In 1695 an act was passed entitled “An 
Act for erecting Ann-Arundel and Oxford Towns into Ports 
and Towns.” The Act provided for the appointment of 
commissioners to lay out towns at Severn and Oxford, to 
purchase lands necessary to lay out the towns, the lands to 
be used for residences as well as for public buildings, and 
empowered the commissioners to acquire the land by emi¬ 
nent domain if the owner should wilfullv refuse to sell or 

V 

should be incompetent to sell. See Laws of Maryland , by 
Thomas Bacon [published at Annapolis, by Jonas Green 
in 1765] Lib. LL, no. 2, fol. 69. 


of eminent domain and that the essential question is 
whether the government attempting to exercise the 
right of eminent domain has the power to accom¬ 
plish the purpose for which it seeks to take land. 
The argument would carry weight if the decisions 
were cited in support of the government’s contention 
that the United States has the power to lev^ taxes 

i 

and spend the proceeds for a comprehensive pro¬ 
gram of public works including low-cost housing 
and slum-clearance projects. But if it is true that 
there is a question of public use peculiar to the law 
of eminent domain, and distinct from the question 
of governmental power, then the test of public use 
must be the same in the case of the federal govern¬ 
ment as in the case of a state. 

It is true that in cases raising a question! as to 
whether a particular taking by eminent domain by 
a state was in violation of the Fourteenth Amend¬ 
ment this Court has given great weight to determi¬ 
nations by state legislatures and courts as td what 
constitutes a public use. 67 But that circumstance 
in no way detracts from the relevance of those de¬ 
cisions to the instant case. It seems indubitably 
clear that if this Court gives great weight to the 
determinations of state legislatures and courts as 
to what constitutes a public use within a state, it will 
accord equal consideration to a determination by 
Congress as to what constitutes a public use by the 
federal government. 

67 For example, see FallbrooJc Irrigation District v. Brad¬ 
ley, 164 U. S. 112, 160; Green v. Frazier , 253 U. S. 233, 242. 
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If there is a question of public use peculiar to the 
law of eminent domain, the decisions of state courts 
on the question of whether low-cost housing and 
slum-clearance projects constitute a public use are 
relevant and persuasive. There is one squarely 
adverse decision on this question in Massachusetts. 
See Opinion of the Justices, 211 Mass. 624."' This 
mav be matched, however, bv decisions in New 
York, California, and North Dakota holding that 
such projects are a public use. 69 See New York 
City Housing Authority v. Muller et dl. (Supreme 
Court, Kings County, N. Y., 1935), 155 Misc. 681; 
G) wen v. Frazier (Supreme Court, N. D., 1920), 44 
N. D. 395; W Him on v. Powell (2nd App. District 
1928) 91 Cal. App. l. T0 

cs The issue there was whether public money could be ex¬ 
pended for low-cost housing. The basis of the opinion seems 
to be. not that public use necessarily requires use or the right 
to use by all members of the public on equal terms, but that 
the provision of low-cost housing is not a proper govern¬ 
mental function. 

09 In addition to the decisions relating to housing, there 
are decisions in Washington and South Dakota holding that 
legislation which levies taxes to provide for the acquisition 
of land bv the state and its sale to settlers is legislation for 
a public purpose. The analogy between such legislation and 
housing legislation is obvious. See State v. Clausen , 110 
Wash. 525 (1920): 'Wheelon v. South Dakota Land Settle¬ 
ment Board , 43 S. D. 551 (1921). 

70 The decisions in Green v. Frazier and Willmon v. 
Powell* related to the question of whether taxation for hous¬ 
ing projects was taxation for a public purpose. As has been 
pointed out, however, the question of public purpose in tax¬ 
ation and the question of public use in eminent domain are 
the same. It is significant that the Massachusetts Court took 
this view in Opinion of the Justices , 211 Mass. .624, referred 
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The discussion of the concept of public ijise in 

I 

New York City Housing Authority v. Muller let at., 
155 Mise. 681, is particularly apt in the instant case. 
The Court said (pp. 682-683) : 

If we laid down the rule that all the people 
must be allowed to use the land without any 
discrimination as to their ability to p^y we 
would at once prevent all condemnation by 
public service corporations. It has | been 
held 4 4 the inadequacy of use by the general 
public as a universal test is established ” 
(Mt. Vernon-Woodberry Cotton Duck Co. v. 
Alabama Interstate Poiver Co., 240 U. S. 30). 
That must be so, for in few of the cases where 
condemnation has been allowed, has there 
been any opportunity or right of 100 percent 
of the people to the unrestricted use of the 
land. Is it unconstitutional to use land con- 

i 

denmed for a park as a public golf cburse 
because only 500 persons out of the entire 
State population can use the course op any 
one dav, and because for anv five minutejs not 
more than four can use anv one tee? Is it 
unconstitutional to condemn land for aj hos¬ 
pital for the indigent because the millionaire 
will not be accommodated at all or only for 

_ i 

to above, saying in their discussion of public purpose ih tax¬ 
ation : “If this be held to be a public purpose, it woiild be 
lawful to authorize the Commission to exercise the power of 
eminent domain." Both the California and Xorth Dakota 
statutes provided for the exercise of the right of eminent 
domain and in their discussion of the taxing power neither 
court indicated any doubt as to the validity of thosq pro¬ 
visions. i 
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pay ? Is that taking private property for a 
private use when it is taken for the use of 
the poor ? The defendant says his land can¬ 
not be taken by the people, because, instead 
of housing sick on it, it will house the well 
to prevent them from becoming sick. Such 
an argument is not sufficient to have the 
court declare this law unconstitutional. No¬ 
body may question the statement that proper 
housing is not only a beneficent public act, 
but it is clear that it may not be left entirely 
to private enterprise. In the opinion of the 
Legislature this agency has failed to remedy 
the unsanitary and sub-standard conditions 
in housing that exist in some of our dwelling 
sections. The exercise of its police power 
by the State in the form of regulatorv stat- 
utes has also been a failure in great part. 
It is true that these restrictive measures have 
been somewhat beneficial, but history and 
experience have shown that they were in¬ 
adequate as a cure or to combat successfully 
the evils of the conditions they sought to 
remedy. Something constructive was essen¬ 
tial. For that purpose the Legislature has 
passed this law (Municipal Housing Author¬ 
ities Law (Laws of 1934, chap. 4)). Great 
respect must be shown the deliberate finding 
of the Legislature of this State as to the con¬ 
ditions and the necessary remedy, particu¬ 
larly where all other remedies have failed. 
The need for this legislation is present. It 
may not be questioned that the proper hous¬ 
ing contemplated by this law will be a boon to 
the citizens of this state. It is difficult to 
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conceive of a law the purposes of wh|ich are 
more for the public good than the one under 
discussion. Similar legislation has been be¬ 
fore our courts and they have invariably 
upheld the constitutionality of such legisla¬ 
tion. 

It is significant that in nineteen states and the 
District of Columbia statutes have been ! passed 
providing for the exercise of the right of epiinent 
domain, in connection with slum-clearance and low- 
cost housing projects. 71 This wide-spread legisla- 

71 Statutes providing for limited dividend housing cor¬ 
porations with the power of eminent domain: 

Arkansas. —Acts of 1933, Act Xo. 89, approved March 9, 
1933. 

California .—Laws of 1933, Chap. 538, approved jMay 24, 
1933. 

Delaware. —Laws of 1933, Chap. 61, approved A[pril 20, 
1933. j 

Illinois. —Laws of 1933, Regular Session, p. 396, approved 
Julv 12, 1933. 

Kentucky. —Laws of 1933, Chap. 2. I 

Massachusetts. —Laws of 1933, Chap 364, approved July 
22,1933. 

New Jersey. —Laws of 1933, Chap. 78, approved! March 
23, 1933; Chap. 426. approved December 4, 1933; Chap. 444, 
approved December 7, 1933. 

New York. —Laws of 1926, Chap. 823, in effect May 10, 
1926; amended by Laws of 1927, Chap. 35; Laws of 1928, 
Chap. 722; Laws of 1930, Chap. S72; Laws of 1931, Chap. 
557, 558; Laws of 1932, Chap. 807. j 

Ohio. —Special Laws of 1932. First Special Session. 
H. B. 8, approved October 3, 1932. | 

South Carolina. —Acts of 1933, Act Xo. 143, approved 
March 21, 1933. 

• Texas. —Laws of 1933, Ch. 223, approved June 7, 1933. 

Virginia. —Laws of 1933, Chap 58, approved September 
13, 1933. 


i 

i 

i 

i 
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tive recognition that rehabilitation of the slum 
constitutes a public use cannot be lightly brushed 
aside. 


Statutes authorizing public housing authorities, including 
municipalities, to clear slums and undertake housing de¬ 
velopments, including exercise of eminent domain: 

Alabama. —House Bill Xo. 131, Regular Session, approved 
February 8. 1935; House Bill Xo. 129, Regular Session, ap¬ 
proved February 7. 1935. 

Colorado. —House Bill Xo. 40. Regular Session, approved 
April 19. 1935; House- Bill Xo. 778, Regular Session, ap¬ 
proved April 19, 1935; House Bill Xo. ITT, Regular Session, 
approved April 19, 1935. 

District of Columbia, .—Public Act Xo. 307, 73rd Congress, 
2d Session, approved June 12. 1934. 

Delaware. —Laws of 1934, First Special Session. House 
Substitute Xo. 3 for S. B. 4, approved April 24. 1934. 

Illinois. —Laws of the 28th G. A. Third Special Session, 
p. 159, approved March 19, 1934. 

Kentucky. —Acts of 1934. Ch. 113, approved March 19, 

1934. 

Maryland. —Laws of 1933, Special Session, Ch. 32, ap- 
proved December 15, 1933. 

Michigan .—Acts Extra Session 1933, Public Act Xo. IS, 
approved January 10, 1934. 

Montana. —Senate Bill Xo. 175, Regular Session, approved 
March 13, 1935; Senate Bill Xo. 169, Regular Session, ap¬ 
proved March 13, 1935. 

New Jersey. —Laws 1933, Ch. 444, approved December 7, 
1933. 

New York. —Lavte 1934, Ch. 4, approved January 31, 1934. 

Ohio. —Laws of 1933, First Special Session, H. B. 19, 
approved September 5, 1933. 

South Carolina. —Laws of 1934, Ch. 7S3, approved March 
19, 1934. 

Tennessee. —Laws of 1935, Chap. 615, approved April 20, 

1935. 

West Virginia. —Acts of Second Special Session, 1933, 
•Ch. 93, approved March 22, 1934. 
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I 

Admittedly, there may be culled from the! opin¬ 
ions of state courts statements that there is a; clear 
distinction between public use and general welfare 
and that a public use must be one open to alllmem- 
bers of the public alike. But these statement^ may 
be matched by others equally explicit and persua¬ 
sive, that the right of eminent domain may be exer¬ 
cised whenever it is for the general benefit |to do 
so. 72 None of these judicial utterances on tliej ques¬ 
tion of public use should be applied in disregard 
of the particular facts before the court that made 
it. It is significant that in most of the cases where 

i 

state courts have used language distinguishing be¬ 
tween general welfare and public use, and setting 
up a test of use by all members of the public jalike, 
the taking has been attempted not by a govern- 

i 

mental body, but by a private person or corpora¬ 
tion to whom the power of eminent domain has been 

72 The conflict of judicial pronouncements which may exist 
within a single jurisdiction is illustrated by some bf the 
decisions cited by the District Court in support of ijts dis¬ 
tinction between 'public use and general welfare. The deci¬ 
sions included one by the Supreme Court of Washington 
{Hedy Lumber Co. v. Morris, 33 Wash. 490), one by the 
Court of Appeals of Kentucky ( Chesapeake Stone Co. v. 
Moreland, 126 Ky. 656); and the dissenting opinion of Sena¬ 
tor Tracy in the Xew York Court for the Correction of 
Errors {Bloodgood v. Mohawic <& Hudson Railroad Co., 18 
Wendell 9). But there are decisions in each of these! states 
in which the courts appear to identify public use with gen¬ 
eral welfare. See State v. Clausen, 110 Wash. 525; Carter v. 
Griffith, 179 Ky. 164; and the opinion of Chancellor Wal¬ 
worth, speaking for the majority of the court in the Blood- 
good case, supra, p. 13. 
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delegated. This is true of all the decisions relied 
upon by the District Court. 

The reasonable conclusion to be drawn from the 
decisions relating to the question of public use 
is that in the last analysis the determination of 
whether a use for which it is sought to condemn 
land is public depends upon whether the purpose 
for which the land is taken will promote the gen¬ 
eral welfare and is one which the government has 
the power to accomplish, and whether the exercise 
of the power of eminent domain is reasonably nec¬ 
essary to its accomplishment. 73 This point of view 

73 The Supreme Court of Washington expressed a some¬ 
what similar view in State v. Clavsen* 110 Wash. 525, with 
respect to public purpose in taxation. The court said 
(pp. 531-532) : 

“It mav well be doubted that there has ever come to the 

v 

American courts any more vexatious question than that of 
determining whether or not a particular purpose for which 
public funds were sought to be raised by taxation and ex¬ 
pended is a public purpose, when the particular purpose in 
question lay within that twilight zone wherein the minds 
may reasonably differ as to such purpose being a public one; 
the bounds of which zone are ever changing with the passing 
of time, and within which new problems of public welfare 
always first appear. That such a question, when arising in 
the courts, has proven so vexatious is, we apprehend, because 
of its inherent nature, in that, in its last analysis, it is not 
one of exclusive legal logic, but is one more or less of policy 
and wisdom, properly determinable in the light of public 
welfare, present and future, in a broad sense; and hence is 
not a pure judicial law question, except in those cases clearly 
outside of the twilight zone we have alluded to.” 
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was well stated by Judge Cooley in his Cbnstitu- 
tional Limitations, Vol. 2, c. XV, p. 1131 (8t|i Ed.) : 

The reason of the case and the settled prac¬ 
tice of free governments must be oup guides 
in determining what is or is not to! be re¬ 
garded a public use; and that only;can be 
considered such where the government is 
supplying its own needs, or is furbishing 
facilities for its citizens in regard to those 
matters of public necessity, convenience, or 
welfare, which, on account of their peculiar 
character, and the difficulty—perhaps im¬ 
possibility—of making provision for them 
otherwise, it is alike proper, useful, and 
needful for the government to provide. 

Applying these tests to the instant case, it is clear 
that the purpose for which it is sought to condemn 
land is public. The immediate use to which the 

i 

land is to be put is the construction of a project in¬ 
cluded in a comprehensive program of public! works 
which is designed to relieve unemployment; The 
government needs the land for that construction, 
and, in that sense, is seeking to condemn tli|e land 
for the purpose of “supplying its own needs.” 
The ultimate result of the condemnation will be the 

I 

rehabilitation of a slum and the provision df low- 
cost homes. Certainly the clearance of slurbs and 
the provision of homes are “matters of public in¬ 
terest, convenience, and welfare.” Compare Bloch 
v. Ilirsli, 256 U. S. 135 and Marcus Brown Co. v. 
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Feldman, 256 U. S. 170. It has already been 
pointed out (supra, pp. 55-58) that great difficulty 
exists in clearing slums and making provision for 
low-cost housing except by government effort, and 
this is a very important consideration in determin¬ 
ing whether a use is public. 71 That it is “proper, 
useful and needful” for the government to provide 
low-cost housing follows from the considerations 
which have been advanced (supra, pp. 31-61) in 
support of the contention that the United States 
has power to spend money for a comprehensive 
program of public works which includes low-cost 
housing and slum-clearance projects. 

Even the strictest definition of public use does 
not confine it exclusively to a use which is open to 
all members of the public on equal terms. It is ob¬ 
viously impossible to do so because any definition 

74 See FalZbrook Irrigation District v. Bradley , lG-t U. S. 
112, where this Court said (p. 161) : 

“While the consideration that the work of irrigation must 
be abandoned if the use of the water may not be held to be 
or constitute a public use is not to be regarded as conclu¬ 
sive in favor of such use. vet that fact is in this case a most 

/ V 

important consideration. Millions of acres of land other¬ 
wise cultivable must be left in their present arid and 
worthless condition, and an effectual obstacle will there¬ 
fore remain in the way of the advance of a large portion 
of the State in material wealth and prosperity. To irri¬ 
gate and thus to bring into possible cultivation these large 
masses of otherwise worthless lands would seem to be a 
public purpose and a matter of public interest, not confined 
to the landowners, or even to anv one section of the State. 

/ V 

The fact that the use of the water is limited to the landowner 
is not therefore a fatal objection to this legislation.” 
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of public use must include use by the government 
in the discharge of its proper governmental! func¬ 
tions and land taken for that purpose need hot be 
open to all members of the public on equal terms. 
In the instant case, the construction of a compre¬ 
hensive program of public works is a proper gov¬ 
ernmental function, and hence the government 
necessarily has the power to condemn land fpr use 
in that construction. 73 

Even if the test of use by all members of the 
public on equal terms is adopted, the purpose for 
which land is here sought to be acquired meets the 
reasonable requirements of that test. The land 
sought to be condemned is to be taken and u^ed by 
the United States, not by a private person or corpo¬ 
ration to whom the power of eminent domain has 
been delegated. The construction of the lo^-cost 

,5 It should be noted that the District Court did not con¬ 
fine public use to a use open to all members of the public, 
but said that “a use bv the government for legitimate gov- 
ernmental purposes” also amounts to public use. Inasmuch 
as the court then decided that a taking of land itar the 
construction of a low-cost housing and slum-clearance proj¬ 
ect included in the comprehensive program of public works 
was not a taking for a public use, it would appear tb have 
decided that a comprehensive program of public ! works 
including low-cost housing and slum-clearance projects was 
not a legitimate governmental function, although the court 
purported not to decide whether the government had power 
to engage in such a program. This inconsistency illustrates 
the inherent impossibility of deciding the question of public 
use in this case without also deciding the question of federal 
power. 
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housing and slum-clearance project and its disposi¬ 
tion after construction are in the hands of officials 
of the United States who represent the citizens 
generally. The program of public works, of which 
this project is a part, reduces unemployment and 
stimulates industry, and the consequent beneficial 
results accrue to all members of the public alike. 

It is true that every member of the public will 
not be able to live in the project when it is finished,, 
but the fact that the physical limitations of the 
project will prevent the property from being used 
by every member of the public is not conclusive. 
Limitations of equipment may prevent a power 
plant or a railroad from serving every one who de¬ 
sires service, but none can doubt that land taken 
for such purposes is taken for a public use. 76 But 
even the strictest test of public use does not re¬ 
quire actual use by every member of the public. 
“It is not essential that the entire communitv, nor 
even any considerable portion, should directly 
enjoy or participate in any improvement in order 
to constitute a public use”, Bindge v. County of 
Los Angeles, 262 U. S. 700, 707. Compare Fall - 
brook Irrigation District v. Bradley, 164 U. S. 
112, 161. Nothing in the record before this 
Court indicates that an opportunity to take advan- 

76 Presumably the fuel yard in Jones v. City of Portland , 
245 U. S. 217, would be a public use even though it were 
unable to supply all of those who wished to purchase from it. 
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tage of tlie limited facilities of the project will not 
be afforded to all members of the public oil equal 
terms; but even if it is extended onlv to a certain 

v i 

class of the public, e. g., the low income groups for 
whose benefit it is primarily intended, that does not 
prevent it from being a public use. In many cases 
where property is taken for a public use, the use 
is one which is of immediate advantage onlv to a 
particular class of the community. In Jones et cd. 
v. City of Portland, 245 U. S. 217, this Coujrt held 
that the establishment by a municipality of i public 
yard for the sale of wood, coal, and other fuel with¬ 
out financial profit to the inhabitants of the mu¬ 
nicipality was a public use for which taxe^ could 
be levied without violating the Fourteenth Amend¬ 
ment. Presumably, the municipality was moved 
primarily by the desire to benefit that class! of the 
community which could not afford to purchase fuel 
from the existing sources. A charity hbspital 
would doubtless be a public use even though it was 
intended to be used only by the poor. Sep New 
York City Housing Authority v. Midler et at., 
155 Misc. 681. Cf. Manning v. Bruce, 186 M^ss. 282 
(1904). An almshouse has been held to be ajpublic 
use for which land may be condemned even though 
it was obviously intended to benefit only a special 
class, and its physical facilities probably wefe lim¬ 
ited so as to prevent its benefiting all of the| mem¬ 
bers of that class at the same time. Heyivard v. 
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Mayor of New York, 8 Barb. 486. See also 
People v. Brooks, 224 Mich. 45, where a dormitory 
in a law school was held to be a public use although 
accommodation^ were not available for all qualified 
students. 

The fact that those who ultimately dwell in the 
project will be required to pay compensation is im¬ 
material. Service is not given free of charge by 
railroads, public utility companies, mills, and other 
enterprises which for many years have exercised the 
right of eminent domain. See Long Island Water 
Supply Co. v. Brooklyn, 166 U. S. 687, 694. 

Nor is it material that the benefit from the use of 
the land will be enjoyed more directly by some 
persons than by others. When land is taken for a 
railway, a mill, or a power plant, the immediate 
benefit is enjoyed by the person or corporation 
which acquires the land. The uses for which con¬ 
demnation was permitted in Clark v. Nash, 198 
U. S. 361, Strickley v. Highland Boy Mining Co., 
200 U. S. 527, and Mt. Vernon-Woodberry Cotton 
Duck Co. v. Alabama I. P . Co., 240 U. S. 30, were 
uses whose immediate benefit was to private per¬ 
sons rather than the public generally. 77 In any 
event the beneficial effects of clearing slums and 

77 See also In re Condemnation for Improvement of Rouge 
River (D. C. E. D. Mich. 1920), 266 Fed. 105,114; Alabama 
Power Co. v. Gulf Power Co. (D. C. M. D. Ala. 1922), 283 

Fed. 606, 616. 
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providing decent dwellings for the lowbincome 
groups cannot be confined to those immediately 
and directly aided. 

i 

V I 

j 

TITLE II OF THE ACT OF JUNE 16, 1933, DOES NOT 
IMPROPERLY DELEGATE LEGISLATIVE POWER 

1. By The Provisions of Title II, Congress Has Fully Performed the 
Legislative Function of Appropriation 

i 

! 

Title II is an exercise of the power of Congress 
to appropriate public money, and not an exercise 
of its law-making powers. There are two steps in 
the legislative process of appropriation: (1) An 
authorization to withdraw money from the: Treas¬ 
ury; and (2) a designation of the purposes for 
which the money is to be spent. An examination 
of the provisions of Title II shows that Congress 
itself has performed both of those steps. 

No attempt is made in Title II to delegate power 
to authorize the withdrawal of public money from 
the Treasury. Section 220 authorizes the jappro- 
priation of $3,300,000,000 to carry out the purposes 
of the statute. The Fourth Deficiency Act (c. 100, 
48 Stat. 275) appropriated that amount. 

No attempt is made in Title II to delegate power 
to determine the purpose for which the money is 
to be spent. Congress has directed that it be ex¬ 
pended on a comprehensive program of public 
works and has specified the kinds of public works 
to be included in the program, including, among 


i 
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other things, slum clearance and low-cost housing 
projects. 

Any contention that Title II improperly dele¬ 
gates legislative power to the executive necessarily 
rests on the premise that a detailed specification 
of the manner in which money is to be used is an 
essential part of the legislative function of appro¬ 
priation. This premise is unsound because after 
money has been appropriated by Congress the de¬ 
termination of the manner and details of its 
expenditure is an executive function. 

(a) THE CONSTITUTION DOES NOT REQUIRE CONGRESS TO SPECIFY 
IN DETAIL THE MANNER IN WHICH PUBLIC MONEY IS TO 
BE USED 

Article I, Section 9, Clause 7, of the Constitution 
provides: 

No money shall be drawn from the Treas¬ 
ury, but in consequence of appropriations 
made by law; and a regular statement and 
account of the receipts and expenditures of 
all public money shall be published from 
time to time. 

This clause does not purport to grant a power 
of expenditure. It is phrased as a restriction on 
that power and the restriction is obviously imposed 
on the executive branch of the government, which 
is assumed to possess the power of expenditure. 78 

78 “That provision is exclusively a direction to the officers 
of the Treasury, who are entrusted with the safe keeping and 
paying out of the public money.” Collins v. JJrdted States , 
15 Ct. Cls. 22, 35. See also Campagna v. United States , 26 
Ct. Cls. 316, 317. 
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It is significant that the restriction does not Require 
detailed appropriation by Congress, but a regular 
statement and account of expenditures. 

The constitutional framework of the spending 
power consists first of a legislative decisioji as to 
the maximum amount of expenditure and tue gen¬ 
eral purpose for which it is to be made; this is 
the act of appropriation. It consists, in the second 
place, of the actual expenditure of money'so ap¬ 
propriated, which requires decisions as to such 
problems of administrative detail as how much will 
be spent in a given transaction, to whom a contract 
shall be let, the specifications of property to be pur¬ 
chased, the person or persons to be employed, and 
the salary to be paid. Admittedly, Congress has 
the power to prescribe these details by annexing 
conditions to the appropriation, but Congress is 
under no obligation to exercise that powerj The 

I 

legislative power of appropriation includes the 
power to decide how general or how specific the 
directions for expenditure shall be. The decision 
of that question rests in the discretion of Congress. 
The Constitution does not require that it be decided 
in a particular way or that Congress prescribe con¬ 
ditions with a given degree of particularity. I 
The clause “No money shall be drawn frofia the 
Treasury, but in consequence of appropriations 
made by law” was not discussed in the debates in 

i 

i 

i 
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the Constitutional Convention. 79 But the Federal¬ 
ist (No. 72) contains clear recognition of the execu¬ 
tive character of expenditure, undertaken after the 
legislative authorization. Hamilton there wrote 
(p. 450): 

The administration of government, in its 
largest sense, comprehends all the operations 
of the body politic, whether legislative, ex¬ 
ecutive, or judiciary; but in its most usual 
and perhaps in its most precise signification, 
it is limited to executive details, and falls 
peculiarly within the province of the execu- 

79 It first appeared on July 5 as a part of the major com¬ 
promise proposal between the large and small States, by 
which the House of Representatives was to be composed of 
members allocated on the basis of population and was to 
possess the exclusive privilege of originating money bills 
(Formation of the United States, Documents Illustrative of 
the Formation of the Union of the American States, 69th 
Cong., 1st Sess., House Doc. No. 39S, p. 323). Throughout 
the successive defeats, adoptions and reconsiderations of this 
measure (ibid., pp. 200, 338, 374, 499, 500, 522-523, 535-536, 
546-547, 666, 693), the appropriation clause was treated as 
an uncontroverted appendage. Even on separate votes, it 
was rejected when the provision for the origin of money bills 
was rejected ( ibid ., pp. 535-536). The clause was finally 
adopted on September 8 (ibid., p. 93) and on September 10 
referred to the Committee on Style (Farrand, Records of the 
Federal Convention, II, p. 568). The committee reported 
it back on September 12, when it for the first time appeared 
in a section separate from that providing that all bills for 
raising revenue should originate in the House (Formation 
of the United States, pp. 705, 707). The provision as to 
regular publication of public receipts and expenditures was 
added bv motion from the floor on September 14 (ibid., 
P- 727) ' 
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tive department. The actual conduct of for¬ 
eign negotiations, the preparatory plans of 
finance, the application and disbursement of 
the public moneys in conformity to the gen¬ 
eral appropriations of the legislature, the ar¬ 
rangement of the army and navy, the direc¬ 
tion of the operations of war—these, and 
other matters of like nature, constitute! what 
seems to be most properly understood by the 
administration of government. * j* * 
[Italics supplied.] 

(?) The English practice 

It is plain from the repeated reference to Eng¬ 
lish practice when the Convention was considering 
the desirability of permitting only the lower house 
to originate appropriations, 80 that the members in¬ 
tended the function of appropriation to be the 
equivalent of that found in the English constitu¬ 
tion. Miller, Constitutional Laic, 205-209 J Cf. 
James Wilson, Jurisprudence and Political Science 
(1896 ed.), II, pp. 42-44. It is also plain that al¬ 
though the framers were anxious to avoid the attri¬ 
butes of monarchy (See Randolph, Documents Il¬ 
lustrative of the Union, etc., supra, p. 132; Ffank- 
lin, ibid, p. 148; Federalist No. 47) their coficept 
of executive power was drawn from the British 
constitution. Ex parte Grossman, 267 U. S. 87, 

80 Madison (Documents Illustrative of the UnionL etc., 
supra, pp. 199-200); Wilson (ibid., pp. 335-336; Morris 
(ibid., p. 337); Mason (ibid., pp. 527-530); Dickinson (ibid., 
p. 533); Rutlidge (ibid., pp. 534^-535). 
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108-111; Myers v. United States, 272 U. S. 52,118; 
Ex parte William Weils, 18 How. 307, 311. Ac¬ 
cordingly, in order to ascertain the dividing line 
between the legislative power of appropriation and 
the executive power of expenditure, it is proper to 
examine the English constitutional structure as it 
existed at the time of the adoption of the Federal 
Constitution. 81 

In the Civil List Act of 1782, 22 Geo. Ill, c. 82, 
passed five years lief ore the Constitution of the 
United States \vas framed, Parliament for the first 
time exercised any important supervision over or¬ 
dinary civil expenditures. Maitland, Constitu¬ 
tional History, 436. Two aspects of this legislation 
are significant. First, in creating the eight classes 
of civil expenditures, 82 Parliament did no more 

81 See Grosjean v. American Press , No. 303, October Term, 
1935. And compare the well-established rule that the provi¬ 
sions of the Constitution should be construed in the light of 
the principles of the common law existent at the time of the 
adoption of the Constitution. Vrated States v. Wilson, 7 
Peters 150, 160; Moore v. United States , 91 U. S. 270, 274: 
Smith v. Alabama , 124 U. S. 465, 478; United States v. Wong 
Kim Ark , 169 U. S. 649, 654; Gompers v. United States , 233 
U. S. 604, 611; Callan v. Wilson, 127 U. S. 540, 549; Schlick 
v. United States , 195 U. S. 65; United States v. Sanges , 144 
U. S. 310. 

82 These classes were: (1) pensions and allowances of the 
royal family; (2) salaries of the Lord High Chancellor 
Lords, Commissioners of the Great Seal, Speaker of the 
House of Commons, Judges of the Courts of King’s Bench 
and Common Pleas, Barons of the Exchequer and Justices 
in Chester and Wales; (3) salaries of Ministers to foreign 
courts; (4) approved bills for any articles supplied or work 
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than specify the classes, direct the Commissioners 
of the Treasury to make sub-classifications to gov¬ 
ern the expenditures and to be reported to parlia¬ 
ment (Sec. 31), and direct that the Commissioners 
keep books for each class (Sec. 35). Evqn this 
very limited control was carefully qualified in Sec. 
32 by providing: 

Nothing herein contained shall extend, or be 
construed to extend, to prevent the commis¬ 
sioners of the treasury from ordering all oc¬ 
casional payments, for which warrants are 
usually granted at the treasury, and which 
are not comprehended in the classds and 
descriptions aforesaid, to be made according 
to their discretion, and as the circumstances 
of the case may in their judgment require. 

i 

In the second place, the provisions as to new public 
works are of interest. New construction of a cost 
of more than 1,000 pounds (or 500 pounds if for 
the personal use of the Crown) (Sec. 10) cotild be 
undertaken only on the approval of the Lord 
Chamberlain and of the Commissioners of the 
Treasury (Sec. 8). There was no attempt to im¬ 
pose any kind of parliamentary supervision other 
than obedience to this administrative procedure. 

i 

This was the extent of parliamentary control of 
the ordinary expenses of government at the; time 

i 

— 

done for his Majesty’s service; (5) household servants of 
His Majesty; (6) the pension lists; (7) salaries of all other 
places payable out of the civil list; (8) salaries an£ pen¬ 
sions of the Commissioners of the Treasury and Chancellor 
of the Exchequer, 22 Geo. II, c. 82, Sec. 31. ! 
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of the Constitutional Convention. Parliament ex¬ 
ercised a somewhat greater supervision over ex¬ 
penditures for military, naval, and extraordinary 
civil purposes. For example, in 1787 the military 
appropriations granted certain taxes and specified 
sums for purposes described in some detail. 83 But 
this particularity was not uniformly observed in 
the appropriations made for the extraordinary ex¬ 
penses not embraced in the civil list. For example, 
Chapter 42 of 20 Geo. Ill granted additional duties 
on goods imported into the Isle of Man. The dis¬ 
position of these funds was very broadly specified 
in the appropriation (Sec. 3) to the “necessary 
expenses attending the government of said Isle of 
Man, and the administration of justice there. 8 * 
Equally interesting is the annual appropriation of 
the Scottish malt and cider tax. The Act 85 pro- 

S3 An extract from the Act, as summarized in the Statutes 
at Large, 27 Geo. Ill, c. 33, is more or less typical of the 
whole, which appropriated to the uses hereafter expressed, 
viz, 2,286,000-1. for naval services; 18,000 seamen (includ¬ 
ing 3.860 marines), for victuals, wages, wear and tear, office 
of ordinance for sea service, ordinary or navy, half-pay 
to sea and marine officers, for maintaining 3,860 marines, 
and towards buildings, rebuildings, and repairs of ships 
for 1787: * * * 648,687-1. 1-s. 2-d. for defraying the 
charge of 17,638 effective men, and 2,030 invalids, officers, 
etc., in Great Britain, etc., 232,628-1. 18-s. 5-d. for forces 
in the plantations, etc. * * *. 

M Any excess over these expenses was to be retained pend¬ 
ing a future appropriation by Parliament. 

85 Session Laws, 31 Geo. II, pp. 11, 15. The title and 
one section are quoted in the Statutes at Large, 22 Geo. II, 
c. 3, as are the titles of subsequent acts for which the Session 
Laws are not available. 
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vided that, if the tax should exceed 20,000 pounds, 
the surplus should be applied as provided ip 13 Geo. 
I, c. 30, which was merely— 


That it shall and may be lawful to and for 
his Majesty, * * * to lay down, settle, 

and establish a particular plan or method, 
and to fix and direct proper rules and reg¬ 
ulations, whereby the several funds * * * 
shall be wholly applied * * * jf or the 

improvement of fisheries, and such other 
manufactures in Scotland as mav most con- 
duce to the general good of the united king¬ 
dom, * 


* 


Parliament thus possessed a flexible liiiiitation 

i 

upon executive expenditures. The proceeds of 
taxes which by custom were imposed only with 
parliamentary consent were generally appropri¬ 
ated with some degree of particularity. But even 
here the appropriations were sometimes so broad in 
character as to leave the executive with ad almost 
unfettered discretion. As to the ordinary civil 
expenditures, the appropriation acts imposed no 
limitation whatever on the purposes to wljich the 
Crown might devote the funds. Not until long 
after the adoption of the Federal Constitution did 
the particularized appropriation become general 
in England. 


(ii) Fiscal 'practice in the colonies and independent states 


The later constitutional history of the colonies 
was in large part a struggle on the part of th^ elected 
house of the legislature to limit the executive power. 
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In general, victorv lav with the colonists because of 
their control of revenue. Their elected assemblies 
had generally succeeded in stripping the upper leg¬ 
islative house of all power over money bills, as had 
the English House of Commons. The insistence of 
the colonial legislature upon as complete an inde¬ 
pendence of the Crown as possible led also to a con¬ 
sistent refusal to appropriate moneys for more than 
a limited period of time, sometimes to the making 
of specific instead of general appropriations, and, 
in many colonies, to the election or appointment of 

a treasurer by the lower house. Greene, The Pro - 

! 

vincial Governor, pp. 117-124; Pownall, Adminis¬ 
tration of the Colonies (1765), II, pp. 53-54; Os¬ 
good, The American Colonies in the Eighteenth 
Century, I, pp. 158, 371; II, pp. 405, 418; III, pp. 
325-326. 

Except for the appointment of treasurers by some 
of the state legislatures, 86 the colonial practice fol¬ 
lowed closely the broad principles of the English 
constitutional structure. While the colonists gen¬ 
erally insisted upon annual or biennial appropria¬ 
tions of the entire costs of government, and in this 
went beyond the existing English practice, there was 
no general attempt to substitute legislative for 
executive expenditure. 

86 The legislative appointment of a treasurer does not 
represent an attempt to substitute legislative for adminis¬ 
trative discretion in spending. It was described in Myers 
v. United States , 272 U. S. 52, 118, as temporarily “vesting 
part of the executive power in another branch of the 
government.” 
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After the revolution and before the Federal Con- 
stitution was adopted, twelve states adopted Consti¬ 
tutions. Generally, they followed closely the 
pattern of British fiscal practice. Seven provided 
that the lower house should have the exclusive 
power to originate money bills. 57 Eight expressly 
required legislative appropriation as a condition 
of executive expenditure, 85 and three seem t6 have 
done so by implication. 89 Only New York mhde no 
provision as to appropriation or expenditure^ 

The Articles of Confederation did not set up a 

j 

government in the strict sense of the word, biff pro¬ 
vided merely for a loose confederacy to secuije con¬ 
certed action among the independent states. | They 

I 

created no executive, except so far as the Cohgress 

j 

was empowered to appoint officers (Art. IX). Of 
necessity, therefore, Congress was given the execu- 


87 Delaware, 1776, Art. 6 (Poore. Federal and State Con¬ 

stitutions and Charters , Senate Misc. Doc., 44th Cdng., 2d 
Sess., p. 2740; Maryland, 1776, Art. X ( Ibid ., pi 832); 
Massachusetts , 1780 c. I, Art. VII ( Ibid, p. 964)|; New 
Hampshire, 1776 (Ibid., p. 1280), 1784 (Ibid., p. 1287); New 
Jersey, 1776. Art. VI (Ibid., p. 1312); South Caroling, 1776, 
Art. VII (Ibid., 1617), 1778, Art. XVI (Ibid., p. 1623); 
Virginia, 1776 (Ibid., p. 1910). j 

88 Delaware, 1776, Art. 7 (Ibid., p. 274); Georgia, 1789, 

Art. I, Sec. 17 (Ibid., p. 385); Massachusetts, 1780, c. I, 
Art. XI (Ibid., p. 966); New Hampshire, 1784 (l\>id., p. 
1289); North Carolina, 1776, Art. XIX (Ibid., p. 11412); 
South Carolina, 1778, Art. XVI (Ibid., p. 1624); Pennsyl¬ 
vania, 1776, Sec. 20 (Ibid., p. 1545); Vermont, 1786, Art. XI 
(Ibid., p. 1871). | 

89 Maryland, 1776, Art. X and Art XI (Ibid., pi 822); 
New Jersey, 1776, Art. VI (Ibid., p. 1312); Virginia, 1776 
(Ibid., p. 1910). 
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tive power of expenditure (Arts. VIII and XI). 
It is interesting to note that the contrasting func¬ 
tions of appropriation and expenditure were so 
clearly recognized that the Congress was given 
power both to “appropriate and apply ” the public 
moneys (Art. XI). 

There is nothing in the Constitution, the English 
practice from which it is derived, or the constitu¬ 
tional history of the colonies and independent 
States, to give anv color to a contention that the 
legislative function of appropriation is not prop¬ 
erly performed unless conditions of considerable 
particularity are annexed to the appropriation. 

(b) LEGISLATIVE PRACTICE UNDER THE CONSTITUTION SUPPORTS 
THE CONCLUSION THAT CONGRESS IS NOT REQUIRED TO 
PROVIDE IN DETAIL FOR THE EXPENDITURE OF MONEY 
WHICH IT APPROPRIATES 

Legislation and authoritative discussion in the 
years immediately following the adoption of the 
Constitution leave no doubt that the legislative func¬ 
tion of appropriation is as properly performed by a 
broad appropriation as by one which is detailed in 
character. 

The first appropriation act of the first Congress 
appropriated on August 7,1789, an unspecified sum 
for the “necessary support, maintenance, and re¬ 
pairs of all lighthouses, beacons, buoys, and public 
piers” which had theretofore been erected (c. 9, 1 
Stat. 53). On August 20, a sum not exceeding 
$20,000 was appropriated “to defray the expenses 
of negotiating and treating with the Indian tribes” 
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(e. 10,1 Stat. 54). The first general appropriation 
act, approved September 29, 1789, was one : para¬ 
graph in length (c. 23,1 Stat. 95). It provided: 

That there be appropriated for the service 
of the present year, to be paid out of the 
monies which arise, either from the requi¬ 
sitions heretofore made upon the several 
states, or from the duties on imposts and 
tonnage, the following sums, viz. A sum not 
exceeding two hundred and sixteen thopsand 
dollars for defraying the expenses of the 
civil list, under the late and present govern¬ 
ment ; a sum not exceeding one hundred and 
thirty-seven thousand dollars for defraying 
the expenses of the department of war; a 
sum not exceeding one hundred and ninety' 
thousand dollars for discharging the!war¬ 
rants issued by the late board of treasury, 
and remaining unsatisfied; and a suip not 
exceeding ninety-six thousand dollar? for 
paying the pensions to invalids. ! 

The second general appropriation act, c. 4,1 Stat. 
104, approved March 26,1790, in addition to a num¬ 
ber of specific appropriations, appropriated aj sum 
not exceeding $141,492.73 “for defraying the ex¬ 
penses of the civil list, as estimated by the Secre¬ 
tary of the Treasury”, and a sum not exceeding 
$155,537.72 “for defraying the expenses of the De¬ 
partment of War.” The Act of July 1,1790, e. 22, 

1 Stat. 128, authorized the President to draw a sum 
not exceeding $40,000 “for the support of such per¬ 
sons as he shall commission to serve the United 

I 

States in foreign parts, and for the expense inci- 
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dent to the business in which they may be em¬ 
ployed” ; the Act in proviso specified the maximum 
salaries of any officers to be employed and re¬ 
quired the President to account for expenditures, 
except those which he thought it advisable not to 
disclose. 

These statutes are typical of the appropriation 
acts of the first Congress, 90 and it is unnecessary to 
multiply examples. It is sufficiently plain that the 
members of this Congress, composed for the most 
part of members of the constitutional or ratifying 
conventions, did not understand the Constitution 
to require an appropriation to be made with any 
degree of particularity. Their practice in enact¬ 
ing appropriations which varied from the ex¬ 
tremely minute to those which gave the executive 
the broadest discretion 91 shows that they under¬ 
stood particularity of appropriation to be a flex¬ 
ible check upon the executive, to be used or not as 
Congress alone should determine. Subsequent 
Congresses continued this practice of appropriat¬ 
ing money in terms which varied widely between 
the minute and exceedingly broad. 92 

90 See also the Acts of July 22, 1790, c. 31, 1 Stat. 136; 
August 4, 1790, c. 34, 1 Stat. 138; February 11, 1791, c. 6, 
1 Stat. 190; March 3,1791, c. 16, 1 Stat. 214; March 3, 1791, 
c. 28. Sec. 15,1 Stat. 222. 224. 

7 * * 

91 Cf. e. g ., Sections 5 and 1 of the Act of March 26, 1790, 
c. 4, 1 Stat. 104. 

92 Acts which constitute or contain appropriations cast in 
very broad terms include those of May 8, 1792, c. 41,1 Stat. 
284; February 28, 1793, c. 18, 1 Stat. 325; March 2, 1793, 
c. 2, 1 Stat. 333, March 20, 1794, c. 9, 1 Stat. 345; March 
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This appears to have been the uniform under¬ 
standing of early commentators on fiscal practice. 
Hamilton wrote that the appropriation clause was 
designed merely “to secure these important ends,— 
that the purpose, the limit, and the fund of' every 
expenditure should be ascertained by a previous 
law.” He added that appropriation acts “arfe com¬ 
monly, if not universally, silent as to anything fur¬ 
ther” (Hamilton’s Works (Ham. Ed.), VII, pp. 
532, 533). This statement was supported by Gal¬ 
latin, the most eminent financial expert of the 
opposing party. 93 Jefferson’s first annual message 

i 

to Congress criticized the lax appropriating prac¬ 
tice of the previous administrations. 94 Hamilton, 

_ i 

31. 1794, c. 10, 1 Stat. 346; June 9, 1794, c. 43, 1 Staf. 394; 
December 31, 1794, c. 6, Sec. 2, 1 Stat. 404; March 3, 1795, 
c. 46, 1 Stat. 438. j 

93 In his Sketches of the Finances , he wrote (Gallatin, 
Writings (Adams Ed.), Ill, pp. 73, 117): “* * * it is 
impossible for the Legislature to foresee, in all its details, the 
necessary application of moneys, and a reasonable discretion 
should be allowed to the proper executive department. The 
most proper way would perhaps be not to enter into s<i many 
details, not to make specific appropriations for every distinct 
head of service, but to divide the general appropriations 
under a few general heads only, allowing thereby suffi¬ 
cient latitude to the executive officers of government, but con¬ 
fining them strictly, in the expenditure under each of those 
general heads, to the sum appropriated by law.” 

94 He declared (Richardson, Messages and Papers of the 

Presidents , I, p. 329) : “In our care, too, of the public contri¬ 
butions intrusted to our direction it would be prudent to 
multiply barriers against their dissipation by appropipating 
specific sums to every specific purpose susceptible of defini¬ 
tion-; * * * by reducing the undefined field of cjontin- 
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in reply, reaffirmed his view that the executive 
must necessarily be given a broad discretion in the 
expenditure of public funds. 05 The important 
thing to be noted is that Jefferson did not deny the 
constitutional power of Congress to make appro¬ 
priations which contained negligible limitation 
upon the executive discretion. The entire contro¬ 
versy was cast in terms of legislative policy. 

Beginning with Jefferson’s administration, ap¬ 
propriation acts tended to become more detailed. 
For example, in the 24th Congress the general ap¬ 
propriation act covers more than fourteen pages 
of minute specifications (c. 49-52, 5 Stat. 17-31). 
Although subsequent to Jefferson’s administration 
the general tendency lias been away from the pol¬ 
icy advocated by Hamilton and Gallatin, Congress 
has, throughout its history, passed appropriation 

gencies and thereby circumscribing discretionary powers 
over money. * * *” [Italics supplied.] 

95 He said, supi'a, yil, (p. 788) : “* * * nothing more 
can safely or reasonably be attempted, than to distribute the 
public expenses, into a certain number of convenient subdivi¬ 
sions or departments; to require from the proper officers, esti¬ 
mates of the items, which are to compose each head of ex¬ 
pense ; and after examining these with due care, to adapt the 
appropriations to the respective aggregates; applying a spe¬ 
cific sum to the amount of each great subdivision:—the pay 
of the army; military stores; quartermaster stores, &c., &c. 
This , with even more detail than could be well executed , has 
been uniformly done , under the past administrations of the 
present government from the vei*y beginning of its proceed¬ 
ings . More will, in the experiment, be found impracticable 
and injurious; especially in seasons and situations when the 
public service demands activity and exertion.” (Italics 
added.) 
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measures of a general and indefinite character 
which left broad discretion to the executive/ 6 
In 1912 President Taft approved and submitted 
to the House a report of the Commission oni Econ¬ 
omy and Efficiency on the need for a national bud- 

j 

get (House Doc. No. 854, 62d Cong., 2nd Sess.). 
That report suggested that the practice of passing 
detailed appropriation measures was unwise and at 

i 

variance with the fiscal practice contemplated by 
the Constitution. It said (p. 72): 

1 

The broad theory of the Constitution is 
that the Congress shall have power to deter¬ 
mine questions of policy which involte the 
expenditure of money; * * * that the 

President shall have the power to execute 
and shall be held responsible for the economy 
and efficiency with which plans and policies', 
adopted by Congress are executed * j * *J. 
This underlying constitutional theory has, 
however, been widely departed from injprao- 
tice. The legislative branch has not! only 
assumed to settle questions of policy;/but 

* / ! 

9t; See Act of January 15, 1811, 5 Stat. 471; Act of March 

3, 1839, c. 89, 5 Stat, 355; Act of July 31, 1864," c. 28, 12 
Stat. 283; Act of July 31, 1861, c. 29, 12 Stat^ 283;' Joint 
Resolution of October 12, 1888, 25 Stat, 63Pf Act of June 
28, 1902, c. 1302, 32 Stat. 481; Public Resolutions Kos. 41 
and 42, 38 Stat. 776; Deficiency Act of March 9, 1898^ c. 56, 
30 Stat. 273; Deficiency Act of April 17, SL917; c. 3, 40 Stat. 
2, 28: Act of July 1 , 1918, c. 113, 40 Stat. 634, 635; Act of 
May 22, 1928, c. 659, 45 Stat. 645, 678; Act of May 15j 1928 r 
c. 572, 45 Stat. 539, 569; Act of May 23, 1928, c. 682, 45' 
Stat, 706. j 


47439—36 


S 


104 


also, through appropriations and minuteness 
of detail in organic law, has deprived the 
executive branch (the administration) of 
the exercise of discretion with respect to a 
large part of the public business. While 
the purpose has been to prevent the misuse 
of power; the effect has been to relieve ad¬ 
ministration officers of responsibility for 
waste and inefficiency in the service. * * * 
the legislative branch has proceeded on a 
theory which operates to make the adminis¬ 
tration irresponsible—in other words, to de¬ 
feat one of the primary purposes of the 
Constitution. 

The point to be emphasized is that the variation 
in the Congressional practice of appropriation is 
wholly a matter of legislative policy. The Con¬ 
stitution requires merely an appropriation. 
Whether this appropriation be detailed or broad is 
solely for the legislature to decide. 

Decisions of state courts and of lower Federal 
courts have recognized that a decision as to the de¬ 
tails of expenditures is not a legislative function. 
In People v. Tremaine, 252 N. Y. 27, the legisla¬ 
ture attempted to confer on certain of its members 
power to approve the segregation of lump-sum ap¬ 
propriations. The court held that power to segre¬ 
gate such appropriations was an executive power, 
and that the attempt to confer such power on mem¬ 
bers of the legislature violated the constitutional 
provision forbidding members of the legislature 
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from holding civil office. The Court said i(pp. 44, 
45): | 

The head of the department does not legis¬ 
late when he segregates a lump sum, appro¬ 
priation. The legislation is complete when 
the appropriation is made. The Legislature 
might make the segregation itself but it may 
not confer administrative powers upon its 
members without giving them, unconstitu¬ 
tionally, civil appointments to adniinistra- 
tive offices. * * * j 

* * * The legislative power appropri¬ 

ates money and , except as to legislative and 
judicial appropriations, the administrative 
or executive power spends the money appro¬ 
priated. [Italics supplied.] 

In United States v. Hanson (C. C. A. 9thj, 1909), 
167 Fed. 881, it was held that the Reclamation Act, 
appropriating the proceeds of the sale of public 
lands and authorizing the Secretary of the interior 
to determine what irrigation systems should be 
built and maintained, and what amount should be 
expended thereon, constituted no delegation of legis¬ 
lative authority. The Court said (pp. 884-885): 

j 

Nor does the act violate the Constitution 
in that it authorizes the expenditure of pub¬ 
lic moneys without an appropriation. The 
act itself is the appropriation. It provides 
that the proceeds of the sale of public lands 
“are hereby reserved, set aside, and appro¬ 
priated as a special fund in the treasury to 
be known as the ‘Reclamation Fund’.” It 
is said that the appropriation is indefinite. 
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This is true, but it is not more indefinite 
than other appropriations which have been 
made by Congress from the beginning of the 
government, the constitutionality of which 
has never been questioned. 97 

See also State ex rel. Board of Regents v. Zimmer¬ 
man, 183 Wis. 132; Edwards v. Childers, 102 Okla. 
158; Peters v. State, 34 Pac. (2d) 286 (Okla.); 
Abbott v. Commissioners of Fidton County, 160 Ga. 
657; Holmes v. Olcott, 96 Ore. 33; State v. Alien, 
83 Fla. 214. Compare Gallardo v. Puerto Rico Ry., 
Light & Power Co. (C. C. A. 1st, 1927) 18 F. (2d) 
918. 

Every source of authority supports the govern¬ 
ment’s position that the legislative function of 
appropriation is fully performed when Congress 
grants money, with whatever conditions it sees fit 
to annex. This is the conclusion to be drawn from 
the language of the Constitution, particularly when 
that language is viewed in the light of the English 
practice which the framers of the Constitution in¬ 
tended to adopt! This was the understanding of 
the early authoritative commentators upon fiscal 
practice and was, in fact, the practice followed by 
the early Congresses. Subsequent Congresses, 
while generally enacting detailed appropriations, 
have from time to time nevertheless enacted appro- 

97 In c. * * * 38 Stat. 690, Congress provided that 
after July 1, 1915, expenditures should be made from the 
Reclamation Fund only in pursuance of specific annual ap¬ 
propriation. The indefinite appropriation here described 
was in force from 1902. 
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priation measures which left the Executive with 
almost unfettered discretion within the designated 

field. The decision as to whether conditions an¬ 
nexed to an appropriation shall be broad or de¬ 
tailed in character is itself a legislative function. 
The expenditure of granted money is an executive 
function, and, in exercising the broadest discretion 
in that expenditure, the executive does not infringe 
upon the powers of the legislature. j 

2. Title II Provides Adequate Standards to Guide the Executive in 
the Expenditure of the Money Appropriated 

It lias been pointed out that Title II fully per¬ 
forms the functions of an appropriation statute 
by authorizing the expenditure of money for a des¬ 
ignated purpose, and that the Constitution dqes not 
require Congress to prescribe with particularity the 
details of its expenditure. Even if it is assumed, 
however, that Congress must set up standards to 
guide the executive in the expenditure of money, 
Title II provides adequate standards. 

Section 201 (a) provides: “To effectuate the 
purposes of this Title, the President is hereby 
authorized to create a Federal Emergency Admin¬ 
istration of Public Works, all the powers of ivhich 
shall be exercised by a Federal Emergency Admin¬ 
istrator of Public Works.” This is a mandatory 
direction to the President. It is true that thC Sec¬ 
tion uses the word “authorized”, but that wcjrd as 

| 

here used should be construed as meaning “author¬ 
ized and directed.” See Kansas Gas and Electric 
Co. v. City of Independence (C. C. A. 10th, 1935), 
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79 F. (2d) 32, 43. The use of “authorized” in 
Section 201 (a) is analogous to the use of the word 
“may”, and this Court has frequently held that 
“may”, when used to define the power of public 
officials, should be construed as imposing a manda¬ 
tory duty unless that construction is inconsistent 
with the purpose of the statute. 98 Michael son v. 
L nited States, 266 U. S. 42, 70; Supervisors v. 
United States, 4 Wall. 435, 446; Mason v. Fearson, 
9 How. 248; Galena v. Amy, 5 Wall. 705; Ritchie v. 
Franklin County, 22 Wall. 67. 

Section 202 of Title II provides: “The Admin¬ 
istrator, under the direction of the President, shall 
prepare a comprehensive program of public works, 
which shall include among other things the follow¬ 
ing * * *”, and then sets forth five categories 
of public works, including the “construction, re¬ 
construction, alteration, or repair under public 

98 In many cases statutes containing grants of authority ex¬ 
pressed in language which appeared to be permissive have- 
been upheld although in all of them the objection could have 
been made that the statute did not make action mandatory. 
See L nited States y. Grimaud, 220 U. S. 506; Interstate Com¬ 
merce Commission, v. Goodrich Transit Co., 224 U. S. 194; 
Intermountain Rate Cases, 234 U. S. 476; First National 
Bank v. Union Trust Co., 244 U. S. 416; A vent v. United 
States, 266 U. S. 127; United States v. Chemical Foundation,. 
272 U. S. 1; New York Central Securities Corporation v. 
United States, 287 U. S. 12. Inasmuch as an unfettered 
power to act or not to act would have raised a grave question 
with respect to delegation of legislative power (Panama Re¬ 
fining Co. v. Ryan, 293 U. S. 388), it would appear that the- 
permissive words in these cases had been construed as im¬ 
posing a positive duty. 
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regulation or control of low-cost housing and! slum- 
clearance projects.” The preparation of the pro¬ 
gram is mandatory and the program must include 
the five classes of projects specified." It may be 
contended that the use of the words “ among! other 
things” gives the Administrator an uncontrolled 
discretion as to the inclusion of projects other than 

those enumerated in the statute. If such discretion 

! 

exists it has not operated in the instant case, be¬ 
cause the Act definitely specifies low-cost housing 
and slum-clearance projects. Respondent, conse¬ 
quently, is in no position to attack the statiite on 
this ground. See Gorieb v. Fox, 274 U. S. 602j, 607 ; 
Edelman v. Boeing Air Transport, Inc., 289 |U. S* 
249,253. 1 ! 

Quite apart from this consideration, however, 
the words “among other things” cannot fairly be 

i 

construed as conferring unlimited, discretion on 
the Administrator. Under no circumstances can 
the program include anything which is not a public 
work, and that term has a sufficiently definite 
meaning. Furthermore, the very general expres- 


99 The petition for condemnation alleged that the Admin¬ 
istrator “has prepared a comprehensive program of public 
works” (R. 4). This fact is admitted by the demurred. 

1 In Kansas Gas Electric Co. v. City of Independence, 
Kansas (C. C. A. 10th, 1935), 79 F. (2d) 32, 43, the Court 
said, in discussing this question: “We are not called ujbon to 
decide whether the Congress could delegate to the President 
power to include in such program other classes of prbjects 
than those enumerated in Section 202 because the project 
hen'e involved falls within a specifically enumerated class.” 
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sion 4 4 among other things 7 7 is followed by the sub¬ 
sequent specification of projects and if there were 
serious doubt as to the meaning of the general ex¬ 
pression, and particularly if that doubt created a 
grave constitutional question, it seems clear that 
the usual rule of ejusdem generis would apply and 
the general expression would be limited by the 
latter specification. 

It was contended in the Circuit Court of Appeals 
that Section 202 was fatally defective because it 
did not define the terms “slum-clearance’ 7 and 
“low-cost housing” and that the Administrator 
has too broad a discretion to choose among the 
slum areas to i be rehabilitated. The discretion 
under Title II is far more limited than that com¬ 
monly accorded the officer or corporation to whom 
has been delegated the power of eminent domain. 
It is well settled that the legislature need not des¬ 
ignate the land to be condemned, or prescribe 
standards as to its choice. 2 If the legislature may 

-So principle is more firmly established than that the 
legislature may delegate the power of eminent domain and 
that the delegation may be in terms so broad as to leave the 
grantee an almost unrestricted choice of the land he con¬ 
siders necessary for his purpose. This Court has sustained 
the power of eminent domain when granted to private cor¬ 
porations by Congress. Cherokee Nation v. Kansas Ry . 
Co., 135 U. S. 641, 657-659; Luxton v. North River Bridge 
Co., 153 U. S. 525, or by state legislatures, Boon Co. v. 
Patterson, 98 U. S. 403; Clark v. Nash, 198 U. S. 361; 
Striekley v. Highland Boy Mining Co., 200 U. S. 527, 531, 
See also United States v. Certain Lards, 145 Fed. 654, 657. 
Compare the constitutional prohibition against delegation 
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leave an uncontrolled choice of land to its agent, a 
fortiori it may define in broad terms the qreas to 
be rehabilitated. But this contention is untenable 
for another reason. The word 4 ‘slum” and the 
words “low-cost housing” have a commonly! under¬ 
stood meaning. Any attempt to go beyofid this 
commonly understood meaning would be subject to 
judicial restraint. 3 Nearly a score of states have 
enacted statutes with respect to slum j condi¬ 
tions and housing projects using these words or 
similar expressions without definition. 4 Tlie pro¬ 
hibition against delegation of legislative authority 
does not require every word in a statute to have a 
meaning as definite and rigid as that of a jnatlie- 
matical symbol. 


of ordinary legislative power to private groups. Stihechter 
Poultry Cory. v. United States , 295 U. S. 495, 537. j 

This extremely broad latitude which is accorded the legis¬ 
lature in its delegation of the sovereign power of eminent 
domain may properly be justified on the ground of practical 
necessity. The legislature rarely can know the precise land 
necessary to accomplish the purpose of the grantee. The 
safeguards found in judicial determination of public use 
and just compensation are sufficient to avoid danger of abuse. 

In view of these well-established principles it is clear 
that the constitutional delegation of the power of eminent 
domain found in Title II does not affect in any ^ay the 
right of Congress to appropriate money for a designated 
purpose without adding particularized instructions for the 
details of its expenditure. 

3 In the present state of the record it is not open to 
respondent to contend that the land here sought , to be 
condemned is not located in a slum area. 

4 See the list of statutes set forth on pp. 77-78 above. 


i 

i 
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Section 203 (a) of the Act provides: “With a 
view to increasing employment quickly (while rea- 
sonablv securing anv loans made by the United 
States) the President is authorized and empowered, 
through the Administrator or through such other 
agencies as he may designate or create, (1) to con¬ 
struct, finance, or aid in the construction or financ¬ 
ing of any public works project included in the 
program prepared pursuant to Section 202 
* * This section reasonably construed, does 

not leave the President free to refuse to construct 
or finance any public works whatsoever. The 
words “authorized and empowered 7 ’, like the word 
“authorized 77 in Section 201 (a) must be regarded 
as mandatory. Congress intended that the Presi¬ 
dent should construct, finance, or aid in the con¬ 
struction or financing of public works projects, and 
that he should exercise choice only as to the par¬ 
ticular projects to be carried out. In view of the 
direction of Section 202 that the program “shall 
include 77 the specified categories of projects, it is 
clear that Section 203 (a) was not intended to per¬ 
mit the President to choose from one or two of 
those categories to the exclusion of all others. The 
discretion thus conferred necessarily carries with it 
the right to determine the geographical distribu¬ 
tion of the projects, subject, of course, to the limi¬ 
tation that the program must be national in scope. 5 

5 The statute is so plainly directed toward a national 
emergency as to preclude any other construction, and indeed 
the general welfare clause of the Constitution automatically 






The executive must also determine how much of the 
total appropriation is to be expended on eachj cate¬ 
gory of public works included in the comprehensive 
program. 6 

Section 203 contains definite requirements; as to 
the provisions of contracts let for the construction 
projects. 7 

- i 

reads this limitation into the language of any appropria¬ 
tion made under it. 

In fact, public works projects have been undertaken, pur¬ 
suant to the provisions of Title II in every state in the Union 
and the District of Columbia. See the letter dated March 
2*2, 1934, from the Federal Emergency Administrator of 
Public Works transmitting, pursuant to Senate Resolution 
194, a report for the period ending February 15, 1934. 73 
Cong.. 2d Sess., Senate Document 167. 

c This discretion is somewhat limited by the provisions of 
Section 204 (a) of Title II which authorizes the President 
to make grants to Highway Departments of the Several 
States in amount not less than 400 million dollars, ancj those 
of Section 205 (a) which provide not less than 50 million 
dollars shall be allotted for (a) national forest highways; 
(b) national forest roads, trails, bridges, and related proj¬ 
ects; (c) national park roads and trails in national parks 
owned or authorized; (d) roads on Indian reservations; and 
(e) roads through public lands. 

7 The requirements are: (1) No convict labor shall l?e em¬ 
ployed ; (2) Except in executive, administrative, and super¬ 
visory position, the thirty hour week shall be observed so far 
as it is practical and feasible to do so; (3) All employees 
shall be paid just and reasonable wages which shall bq suffi¬ 
cient to provide a standard of living in decency and com¬ 
fort; (4) Preference shall be given, where they are qualified, 
to ex-service men with dependents, then to citizens of the 
United States, and aliens who have declared their intention 
of becoming citizens, who are bona fide residents qf the 
political subdivision in which the work is to be performed, 
.and then to citizens of the United States, and aliens who 
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The power to prescribe such rules and regula¬ 
tions as may be necessary to carry out the purpose 
of Title II, conferred by Section 209, is not in¬ 
volved in anv way in the instant case. No rules 
or regulations have been made which affect re¬ 
spondent. In any event there can be no objection 
to the grant of this power. In Manhattan General 
Equipment Co. v. Commissioner of Internal Rev¬ 
enue, No. 226, decided February 3,1936, this Court 
said: 

The power of an administrative officer or 
board to administer a federal statute and to 
prescribe rules and regulations to that end 
is not the power to make law—for no such 
power can be delegated by Congress—but the 
power to adopt regulations to carry into 
effect the will of Congress as expressed by 
the statute. 

It is clear from this examination of the provi¬ 
sions of Title II that Congress has set up adequate 
standards to guide the executive in the expenditure 
of the money appropriated. 8 

The adequacy of these standards becomes abun¬ 
dantly clear when it is remembered that Title II is 

have declared their intention of becoming citizens, who are 
bona fide residents of the state, territory, or district in which 
the work is to be performed; and (5) The maximum of 
human labor shall be used in lieu of machinery wherever 
practical and consistent with sound economv and public 
advantage. 

8 The only decision by an appellate court on the question 
of whether Title II improperly delegates legislative power 
is that in Kansas City Gas <& Electric Co. v. City of Inde¬ 
pendence, Kansas , 79 F. (2d) 32, where the Circuit Court of* 
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not a law-making statute which lays down rules of 
conduct to be generally enforced by the coercive 


power of the state. It provides merely for 


the ap- 


1 

Appeals for the Tenth Circuit upheld the Act. The Court 

said in part (p. 43): 

* * * * 

“Section 202 lays down a standard as to the program of 
public works. 


* * * * ! * 
“Sections 203 and 206 lay down standards as to what proj¬ 
ects may be financed or aided by loans or grants. They must 
be public works projects; they must be projects included in 
the program; they must come within the limitations specified 
in section 206; a loan or grant must be made with a} view to 
increasing employment quickly, and a loan must be reason¬ 
ably secured. 

“The making of such a loan or grant is administrative 
rather than legislative in character. 


“It is plain that the determination of whether a ( loan or 
grant should be made to cariy out a particular project had to 
be left to administrative discretion. The Congress could not 
specify particular projects nor deal with applications for 
loans or grants for particular projects. j 

“Against the background of the conditions then confront¬ 
ing the Nation, and reading the Act in the light of the pur¬ 
poses and objects intended to be accomplished, it seems 
reasonably clear to us that Congress intended to direct the 
President to relieve unemployment by administrative acts, 
within channels prescribed by sufficient definiteness. ! 


* * * * 9jC 

“We conclude that Congress, at least as to the classes of 
projects specifically enumerated, lays down a legislative 
standard and declares a legislative policy with requisite defi¬ 
niteness, and impliedly directs the President to effectuate 
the purposes of the Act and to make loans and grants, within 
the limits of a reasonable administrative discretion, to proj¬ 
ects that fall within the classes enumerated in section 202 
. and the limitations of sections 203 and 206, and that, while 


i 
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propriation and expenditure of money and is 
clearly not coercive in nature. The rule against 
delegation of legislative power is to be applied far 
less rigorously to the legislative act of appropria¬ 
tion than to an exercise of the rule-making power. 

The historic sources of the maxim that the legis¬ 
lature cannot delegate its power make clear that 
the limitation is not to be applied automatically 
and with equal rigor to every legislative function. 
Locke said ( Second Treatise on Civil Government, 
c. 11, sec. 141), u The legislative cannot transfer the 
power of law-making * * V’ The principle 

was explained by Montesquieu to be necessary to 
liberty, else “the same monarch or senate should 
enact tyrannical laws, to enforce them in a tyran¬ 
nical manner.’ r ( Esprit Des Lous, Bk. II, c. 6). 
See also Blackstone, Commentaries, I, p. 146; Fed¬ 
eralist, No. 47; Story On the Constitution, (4th ed.), 
secs. 517-524. The power of the executive to allot 
an appropriated sum among specific expenditures, 
all designed to accomplish the express purpose of 
the appropriation and falling within its express 
terms, is a practical necessity of sound administra¬ 
tion and by no stretch of the imagination can be 
regarded as presenting any danger of tyranny since 
no coercion or regulation of individuals or of pri¬ 
vate rights is in any way involved. 9 

Title II grants broad administrative authority and discre¬ 
tion, it does not unconstitutionally delegate legislative 
power.” 

9 United States v. Butler , No. 401, October Term, 1035 y 
did not hold that the mere expenditure of public funds is 
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In its recent decisions on the question of Relega¬ 
tion of legislative power this Court has stressed the 
regulatory or coercive aspect of the legisla¬ 
tion involved. In Schechter Poultry Corporation 
v. United States, 295 U. S. 495, this Court described 
Title I of the National Industrial Recoverv Act in 
these words (p. 529) : j 

It involves the coercive exercise of the law¬ 
making power. The codes of fair competi¬ 
tion which the statute attempts to authorize 
are codes of laws. If valid, they pl^ce all 
persons within their reach under the obliga¬ 
tion of positive law, binding equally those 
who assent and those who do not assent! Vi¬ 
olations of the provisions of the codes are 
punishable as crimes. 

In its earlier decision in Panama Refining Co. v. 
Ryan, 293 U. S. 388, the Court held section 9 (c) of 
Title I of the National Industrial Recovery Act in¬ 
valid because it gave “to the President an unlim¬ 
ited authority to determine the policy and to lay 
down the prohibition or not to lay it down, as he 
may see fit” (p. 415). [Italics supplied.] Tim fair 
inference seems to be that the strict rule with re¬ 
spect to the delegation of legislative power applied 

--- 1 

coercive. It held merely that a program for the purchase 
of contractual compliance with a regulation of agricultural 
production constituted an infraction of the Tenth Amend¬ 
ment. The coercive effect of the benefit payments was 
rested primarily upon the competitive effect of acceptance 
by others. These considerations are not present in the case 
of an expenditure such as is provided for by Title II. 
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in these cases is to be confined to situations where 
the legislature has attempted to delegate its power 
to prescribe rules of conduct which are to be en¬ 
forced by the coercive power of the state. 

The same conclusion may be drawn from other 
decisions of this Court where wide latitude has been 
permitted Congress in delegating power which 
does not involve the exercise of its law-making 
function. It is well settled that Congress has a 
wider power of delegation in legislation disposing 
of public property than in ordinary regulatory 
legislation. In Butte City Water Co. v. Baker, 196 
U. S. 119, this Court upheld Congressional legisla¬ 
tion which subjected the location of mining claims 
to state and territorial laws and to local mining 
customs. In its opinion the Court recognized the 
fundamental difference between law-making and 
non-regulatory legislative action. It said (p. 126) : 

The Nation is an owner, and has made Con¬ 
gress the principal agent to dispose of its 
property. * * * While the disposition 

of these lands is provided for by Congres¬ 
sional legislation, such legislation savors 
somewhat of mere rules prescribed by an 
owner of property for its disposal. It is not 
of a legislative character in the highest sense 
of the term, and as an owner may delegate 
to his principal agent the right to employ 
subordinates, giving to them a limited dis¬ 
cretion, so it would seem that Congress 
might rightfully entrust to the local legisla- 





ture the determination of minor matters re¬ 
specting the disposal of these lands. [Italics 
supplied.] 

In United States v. Midwest Oil Co., 23d U. S. 
459, 474, this Court reaffirmed the doctrine of the 
Butte City case, stating that “land laws are npt of a 
legislative character in the highest sense of the 
term (Art. IV, Sec. 3) ‘but savor somewhat of 
mere rules prescribed by an owner of property for 

I 

its disposal.’ ” See also United States v. Wilbur, 
283 U. S. 414, 419; United States v. Chemical Foun¬ 
dation, 272 U. S. 1, 12. In United States v. Grim- 
aud, 220 U. S. 506, 516, the Court likened admin- 

i 

istrative regulation of the federal forest reserves 
to ordinances that— j 

i 

do not declare general rules with reference 
to rights of persons and property, nor do 
they create or regulate obligations and lia¬ 
bilities, nor declare what shall be crimes nor 
fix penalties therefor. ] 

The same distinction is doubtless the basis for the 
wide latitude permitted Congress in delegating 
to administrative officers the power to confer a 
special privilege or benefit. In Williamsport Co. 
v. United States, 277 U. S. 551, the Court upheld a 
statutory provision permitting the Commissioner 
of Internal Revenue to make a special assessment 
when he found that the excess profit tax imposed, 
under normal statutory provisions would work “an 
exceptional hardship.” The Court refused in that 
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case to review a determination by the Commissioner 
as to whether a taxpayer was entitled to a special 
assessment, saying (pp. 559, 562) : 

To perform that task, power discretionary in 

character was necessarily conferred. * * * 
***** 

We conclude that the determination 
whether the taxpayer is entitled to the spe¬ 
cial assessment was confided by Congress to 
the Commissioner, and could not, under the 
Revenue Act of 1918, be challenged in the 
courts—at least in the absence of fraud or 
other irregularities. 

In Heiner v. Diamond Alkali Co., 288 U. S. 502, 
505-507, the doctrine of the Williamsport case was 
reaffirmed and extended to forbid judicial revision 
of a factor which might have entered into the Com¬ 
missioner’s judgment. Compare Work v. Rives, 
267 U. S. 132. 

A striking example of the gulf which separates 
a coercive or regulatory exercise of the powers of 
Congress from an exercise non-regulatory in char¬ 
acter is found in the contrasting rules which are ap¬ 
plicable to the alternative methods of raising pub¬ 
lic revenue. Congress is given the power to lay 
and collect taxes in the first clause of Section 8 of 
Article I, and to borrow money on the credit of 
the United States in the second clause. If the doc¬ 
trine of separation of powers were applied me¬ 
chanically and with equal rigor to all exercises of 
legislative power, Congress could no more delegate 
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its power under the one clause than it cohid under 
the other. This plainly is not the case. Th^ limited 
character of the discretion which can be given the 
executive to impose taxes is too well ktaown to 
make discussion necessary. With this should be 
compared the extremely broad powers traditionally 
given the Secretary of the Treasury to borrow 
money on the credit of the United States. ! Legis¬ 
lation authorizing public borrowing is collected in 
Title 31 of U. S. C., Section 752-757. Typical is 
Section 752, authorizing the second, third, and 
fourth Liberty Loans: 

The Secretary of the Treasury, \yith the 
approval of the President, is authorized to 
borrow, from time to time, on the credit of 
the United States for the purposes [of vari¬ 
ous fiscal laws] * * *, and to meet ex¬ 

penditures authorized for the national 
security and defense and other public pur- 
• poses authorized by law, not exceeding in the 
aggregate $20,000,000,000 * * *. ; 

The bonds herein authorized shall be in 
such form or forms and denomination or 
denominations and subject to such terms and 
conditions of issue, conversion, redemption, 
maturities, payment, and rate or rates of 
interest, not exceeding 4 a /4 per centum per 
annum, and time or times of paymfent of 
interest, as the Secretary of the Treasury 
from time to time at or before the issue 
thereof may prescribe. The principal and 
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interest thereof shall be payable in United 
States gold coin of the present standard of 
value. 

***** 

See, also, Sections 753, 754, 755, 756, 757, authoriz¬ 
ing other types of borrowing with equally broad or 
broader discretion given the Secretary. No maxi¬ 
mum rate of interest is provided in the case of 
United States notes (Sec. 753), certificates of in¬ 
debtedness (Sec. 754), Treasury bills (Sec. 754), or 
war-savings certificates (Sec. 757). The Secretary 
is even given his choice of four alternative schemes 
of complete or partial tax-exemption in the case of 
United States notes (Sec. 753). The total amount 
he is authorized to borrow under the six sections is 
$54,300,000,000. The much greater latitude given 
Congress to delegate its power to borrow money, 
as compared with its power to tax, can be explained 
only on the ground that the former power does not 
compel the citizen to surrender his money, but 
merely offers him the privilege of receiving inter¬ 
est, on condition he lend his principal for a stated 
term. This privilege the citizen is free to accept or 
reject as he chooses. 

The government does not contend that the doc¬ 
trine of separation of powers has no application to 
the legislative function of appropriation; it con¬ 
tends merely that when the doctrine is applied to an 
appropriation measure, it should be applied reason¬ 
ably and with regard to the peculiar character of 
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the legislative power which has been exercised. 
When Congress attempts to delegate its pojwer to 
make laws, it properly may be required to define 
the circumstances in which the power is to be used 
so as to control the discretion of the executive. 
That control is necessary to protect the citizens 

i 

from the tyranny which might result from a Combi¬ 
nation of the executive and law-making power. 
But when Congress appropriates money for a des¬ 
ignated purpose, the problem is not the control of 
coercive power but the establishment of standards 
sufficiently definite to insure that the money is ap¬ 
plied to the purpose for which it was intended and, 
at the same time, sufficiently reasonable and Elastic 
to permit the executive, as a practical matter, to 
apply the money efficiently to that purpose. These 
requirements are satisfied by the provisions of 
Title II. | 

CONCLUSION 

: 

Title II is a lawful exercise of the power of Con¬ 
gress to spend public funds to promote the general 
welfare. The power of Congress to spend funds on 
a low-cost housing and slum-clearance project in¬ 
cluded in a comprehensive program of public works 
carries with it the right to acquire land fo^* that 
project by eminent domain. Land taken for the 
project is taken for a public use. Title II do£s not 
improperly delegate legislative power to the execu¬ 
tive. i 
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Wherefore, it is submitted that the decision 
below should be reversed. 

Respectfully submitted. 

Stanley Reed, 

Solicitor General. 
John Dickinson, 

Assistant Attorney General. 
Nathan R. Margold, 
Solicitor, Department of Interior. 
Hugh B. Cox, 

Special Assistant to the Attorney General. 
Donald Hiss, 

Assistant Solicitor, Department of Interior. 
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APPENDIX 

| 

The National Industrial Recovery Act oi: June 
16, 1933, c. 90, 48 Stat. 195, provides in ^art as 
follows: 

An Act To encourage national industrial re¬ 
covery, to foster fair competition, and to 
provide for the construction of certain use¬ 
ful public works, and for other purposes. 

Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, j 

i 

Title I—Industrial Recovery! 

DECLARATION OF POLICY ! 

Section 1 . A national emergency produc¬ 
tive of widespread unemployment and 
disorganization of industry, which burdens 
interstate and foreign commerce, affects the 
public welfare, and undermines the stand¬ 
ards of living of the American people, is 
hereby declared to exist. It is hereby de¬ 
clared to be the policy of Congress to 
remove obstructions to the free flow of j inter¬ 
state and foreign commerce which t^nd to 
diminish the amount thereof; and to pro¬ 
vide for the general welfare by promoting 
the organization of industry for the purpose 
of cooperative action among trade groups, to 
induce and maintain united action of labor 
and management under adequate govern¬ 
mental sanctions and supervision, to 

(125) 
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eliminate unfair competitive practices, to 
promote the fullest possible utilization of the 
present productive capacity of industries, to 
avoid undue restriction of production (ex¬ 
cept as may be temporarily required), to 
increase the consumption of industrial and 
agricultural products by increasing purchas¬ 
ing power, to reduce and relieve unemploy¬ 
ment, to improve standards of labor, and 
otherwise! to rehabilitate industry and to 

conserve natural resources. 

***** 

Title II —Public Works and Construction 

Projects 

FEDERAL EMERGENCY ADMINISTRATION OF PUBLIC 

WORKS 

Section 201. (a) To effectuate the purposes of 
this title, the President is hereby authorized to cre¬ 
ate a Federal Emergency Administration of Pub¬ 
lic Works, all the powers of which shall be exer¬ 
cised by a Federal Emergency Administrator of 
Public Works (hereafter referred to as the ‘ ; Ad¬ 
ministrator and to establish such agencies, to 
accept and utilize such voluntary and uncompen¬ 
sated services, to appoint, without regard to the 
civil service laws, such officers and employees, and 
to utilize such Federal officers and employees, and, 
with the consent of the State, such State and local 
officers and employees as he may lind necessary, to 
prescribe their authorities, duties, responsibilities, 
and tenure, and, without regard to the Classifica¬ 
tion Act of 1923, as amended, to fix the compensa¬ 
tion of any officers and employees so appointed. 
The President may delegate any of his functions 
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and powers under this title to such officers, agents, 
and employees as he may designate or appoint. 

(b) The Administrator may, without regard to 

the civil service laws or the Classification Act of 
1923, as amended, appoint and fix the compensa¬ 
tion of such experts and such other officers and em¬ 
ployees as are necessary to carry out the provisions 
of this title; and may make such expenditures (in¬ 
cluding expenditures for personal services and rent 
at the seat of government and elsewhere, for law 
books and books of reference, and for paper, print¬ 
ing, and binding) as are necessary to carry oiit the 
provisions of this title. j 

(c) All such compensation, expenses, and Allow¬ 
ances shall be paid out of funds made available by 
this Act. 

(d) After the expiration of two years aftbr the 
date of the enactment of this Act, or sooner if the 
President shall by proclamation or the Congress 
shall by joint resolution declare that the emergency 
recognized by section 1 has ended, the President 
shall not make any further loans or grants or j enter 
upon any new construction under this titled and 
any agencies established hereunder shall ce^se to 

t ^ t ^)f t^eir remaining functions! shall 
be transferred to such departments of the Govern¬ 
ment as the President shall designate: Provided, 
That he may issue funds to a borrower under this 
title prior to January 23, 1939. under the terffis of 


any agreement, or any commitment to bid upbn or 
purchase bonds, entered into with such borrower 
prior to the date of termination, under this sekion, 
of the power of the President to make loans.! 


i 
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Section 202. The Administrator, under the direc¬ 
tion of the President, shall prepare a comprehen¬ 
sive program of public works, which shall include 
among other things the following: (a) Construc¬ 
tion, repair, and improvement of public highways 
and park wavs,j public buildings, and any publicly 
owned instrumentalities and facilities; (b) conser¬ 
vation and development of natural resources, in¬ 
cluding control, utilization, and purification of 
waters, prevention of soil or coastal erosion, devel¬ 
opment of water power, transmission of electrical 
energy, and construction of river and harbor im¬ 
provements and flood control and also the construc¬ 
tion of any river or drainage improvement required 
to perform or satisfy any obligation incurred by 
the United States through a treaty with a foreign 
Government heretofore ratified and to restore or 
develop for the use of any State or its citizens water 
taken from or denied to them by performance on 
the part of the United States of treaty obligations 
heretofore assumed: Provided, That no river or 
harbor improvements shall be carried out unless 
they shall have heretofore or hereafter been 
adopted by the Congress or are recommended by 
the Chief of Engineers of the United States Army; 
(c) any projects of the character heretofore con¬ 
structed or carried on either directly by public au¬ 
thority or with public aid to serve the interests of 
the general public; (d) construction, reconstruc¬ 
tion, alteration, or repair under public regulation 
or control of low-cost housing and slum-clearance 
projects; (e) any project (other than those in¬ 
cluded in the foregoing classes) of any character 
heretofore eligible for loans under subsection (a) 
of section 201 of the Emergency Relief and Con- 
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struction Act of 1932, as amended, and paragraph 
(3) of such subsection (a) shall for such purposes 
be held to include loans for the construction or| com¬ 
pletion of hospitals the operation of which is partly 
financed from public funds, and of reservoir^ and 
pumping plants and for the construction of dry 
docks; and if in the opinion of the President it 
seems desirable, the construction of naval vessels 
within the terms and/or limits established b^ the 
London Naval Treaty of 1930 and of aircraft re¬ 
quired therefor and construction of heavier-than- 
air aircraft and technical construction for the 
Army Air Corps and such Army housing projects 
as the President may approve, and provision of 
original equipment for the mechanization or motor¬ 
ization of such Army tactical units as he may desig¬ 
nate: Provided, however, That in the event of an 
international agreement for the further limitation 
of armament, to which the United States is signa¬ 
tory, the President is hereby authorized and em¬ 
powered to suspend, in whole or in part, any such 
naval or military construction or mechanization 
and motorization of Army units: Provided further, 
That this title shall not be applicable to public 
works under the jurisdiction or control ofj the 
Architect of the Capitol or of any commission or 
committee for w r hich such Architect is the contract¬ 
ing and/or executive officer. 

Sec. 203. (a) With a view to increasing employ¬ 
ment quickly (while reasonably securing any lpans 
made by the United States) the President is 
authorized and empowered, through the Adminis¬ 
trator or through such other agencies as he imay 
designate or create, (1) to construct, finance, or 
aid in the construction or financing of any public 
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works project included in the program prepared 
pursuant to section 202; (2) upon such terms as 
the President shall prescribe, to make grants to 
States, municipalities, or other public bodies for 
the construction, repair, or improvement of any 
such project, but no such grant shall be in excess 
of 30 per centum of the cost of the labor and ma¬ 
terials employed upon such project; (3) to acquire 
by purchase, or by exercise of the power of eminent 
domain, any real or personal property in connec¬ 
tion with the construction of any such project, and 
to sell any security acquired or any property so 
constructed or acquired or to lease any such prop¬ 
erty with or without the privilege of purchase: 
Provided, That all moneys received from any such 
sale or lease or the repayment of any loan shall be 
used to retire obligations issued pursuant to section 
209 of this Act, in addition to any other moneys re¬ 
quired to be used for such purpose; (4) to aid in 
the financing of such railroad maintenance and 
equipment as may be approved by the Interstate 
Commerce Commission as desirable for the im¬ 
provement of transportation facilities; and (5) to 
advance, upon request of the Commission having 
jurisdiction of the project, the unappropriated bal¬ 
ance of the sum authorized for carrying out the 
provisions of the Act entitled “An Act to provide 
for the construction and equipment of an annex to 
the Library of Congress”, approved June 13, 1930 
(46 Stat. 583) ; such advance to be expended under 
the direction of such Commission and in accord¬ 
ance with such Act: Provided, That in deciding to 
extend any aid or grant hereunder to any State, 
county, or municipality the President may consider 
whether action is in process or in good faith as- 
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sured therein reasonably designed to bring the ordi¬ 
nary current expenditures thereof within the pru¬ 
dently estimated revenues thereof. The provisions 
of this section and section 202 shall extend to! pub¬ 
lic works in the several States, Hawaii, Alaskg, the 
District of Columbia, Puerto Rico, the Canal Zone, 
and the Virgin Islands. 


* 


* 


Sec. 204. (a) For the purpose of providing for 
emergency construction of public highways arid re¬ 
lated projects, the President is authorized to piake 
grants to the highway departments of the several 
States in an amount not less than $400,000,000, to 
be expended by such departments in accordance 
with the provisions of the Federal Highway Act, 
approved November 9, 1921, as amended and sup¬ 
plemented, except as provided in this title, as 
follows: | 

(1) For expenditure in emergency construction 
on the Federal aid highway system and extensions 
thereof into and through municipalities, j The 
amount apportioned to any State under this para¬ 
graph may be used to pay all or any part of the 
cost of surveys, plans, and of highway and bifidge 
construction, including the elimination of hazards 
to highway traffic, such as the separation of grades 
at crossing, the reconstruction of existing railroad 
grade crossing structures, the relocation of Ipgh- 
w T ays to eliminate railroad crossings, the widening 
of narrow bridges and roadways, the building of 
footpaths, the replacement of unsafe bridges, the 
construction of routes to avoid congested ageas, 
the construction of facilities to improve accessi¬ 
bility and the free flow of traffic, and the cost of any 
other construction that will provide safer traffic 


i 

I 
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facilities or definitely eliminate existing hazards 
to pedestrian or vehicular traffic. No funds made 
available by this title shall be used for the acquisi¬ 
tion of any land, right of way, or easement in con¬ 
nection with any railroad grade elimination 
project. 

(2) For expenditure in emergency construction on 
secondary or feeder roads to be agreed upon by the 
State highway departments and the Secretary of 
Agriculture: Provided, That the State or respon¬ 
sible political subdivision shall provide for the 
proper maintenance of said roads. Such grants 
shall be available for payment of the full cost of 
surveys, plans, improvement, and construction of 
secondary or feeder roads, on which projects shall 
be submitted by the State highway department and 
approved by the Secretary of Agriculture. 

(b) Any amounts allocated by the President for 
grants under subsection (a) of this section shall be 
apportioned among the several States seven-eighths 
in accordance with the provisions of section 21 of 
the Federal Highway Act, approved November 9, 
1921, as amended and supplemented (which Act is 
hereby further amended for the purposes of this 
title to include the District of Columbia), and one- 
eighth in the ratio which the population of each 
State bears to the total population of the United 
States, according to the latest decennial census, and 
shall be available on July 1, 1933, and shall remain 
available until expended; but no part of the funds 
apportioned to any State need be matched by the 
State, and such funds may also be used in lieu of 
State funds to match unobligated balances of pre¬ 
vious apportionments of regular Federal-aid appro¬ 
priations. 
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(c) All contracts involving the expenditure of 

such grants shall contain provisions establishing 
minimum rates of wages, to be predetermined by 
the State highway department, which contractors 
shall pay to skilled and unskilled labor, and such 
minimum rates shall be stated in the invitation for 
bids and shall be included in proposals for t)ids for 
the work. j 

(d) In the expenditure of such amounts, the 
limitations in the Federal Highway Act, approved 
November 9, 1921, as amended and supplemented, 
upon highway construction, reconstruction, and 
bridges within municipalities and upon payments 
per mile which may be made from Federal funds, 

shall not apply. j 

* * * * * 

Sec. 205. (a) Not less than $50,000,000 of the 
amount made available by this Act shall be allotted 
for (A) national forest highways; (B) national 
forest roads, trails, bridges, and related projects; 
(C) national park roads and trails in national,parks 
owned or authorized; (D) roads on Indian Reser¬ 
vations; and (E) roads through public lands, to 
be expended in the same manner as provided in 
paragraph (2) of section 301 of the Emergency 
Relief and Construction Act of 1932, in the case of 
appropriations allocated for such purposes, respec¬ 
tively, in such section 301, to remain available until 
expended. 

(b) The President may also allot funds inade 
available by this Act for the construction, repair, 
and improvement of public highways in Alaska, 
the Canal Zone, Puerto Rico, and the Virgin 
Islands. 






Sec. 206. All contracts let for construction proj¬ 
ects and all loans and grants pursuant to this title 
shall contain such provisions as are necessary to 
insure (1) that no convict labor shall be employed 
on any such project; (2) that (except in execu¬ 
tive, administrative, and supervisory positions), 
so far as practicable and feasible, no individual di¬ 
rectly employed on any such project shall be per¬ 
mitted to work more than thirty hours in any one 
week; (3) that all employees shall be paid just and 
reasonable wages which shall be compensation suffi¬ 
cient to provide, for the hours of labor as limited, 
a standard of living in decency and comfort; (4) 
that in the employment of labor in connection with 
any such project, preference shall be given, where 
they are qualified, to ex-service men with depend¬ 
ents and then in the following order: (A) To citi¬ 
zens of the United States and aliens who have de¬ 
clared their intention of becoming citizens, who are 
bona fide residents of the political subdivision 
and/or county in which the work is to be per¬ 
formed, and (B) to citizens of the United States, 
and aliens who have declared their intention of 

i 

becoming citizens, who are bona fide residents of 
the State, Territory, or district in which the work 
is to be performed: Provided, That these prefer¬ 
ences shall apply only where such labor is avail¬ 
able and qualified to perform the work to which 
the employment relates; and (5) that the maxi¬ 
mum of human labor shall be used in lieu of ma¬ 
chinery wherever practicable and consistent with 
sound economy and public advantage. 
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RULES AND REGULATIONS 

Sec. 209. The President is authorized | to pre¬ 
scribe such rules and regulations as may be neces¬ 
sary to carry out the purposes of this title, and any 
violation of any such rule or regulation fehall be 
punishable by fine of not to exceed $500 or impris¬ 
onment not to exceed six months, or both. 


* 


APPROPRIATION 

Sec. 220. For the purposes of this Act, there is 
hereby authorized to be appropriated, out; of any 
money in the Treasury not otherwise appropriated,, 
the sum of $3,300,000,000. The President is au¬ 
thorized to allocate so much of said sum, nqt in ex¬ 
cess of $100,000,000, as he may determine to be 
necessary for expenditures in carrying out the 
Agricultural Adjustment Act and the purposes,, 
powers, and functions heretofore and hereafter 
conferred upon the Farm Credit Administration. 
* * * * * 

Executive Order No. 6198 provides as follows: 

Executive Order i 


ADMINISTRATION OF PUBLIC WORKS 

i 

Pursuant to the authority of “An Act to 
encourage national industrial recovery, to 
foster fair competition, and to provide for 
the construction of certain useful i public 
works, and for other purposes”, approved 
June 16, 1933, and in order to effectuate: 


47439 — 3 ( 
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Title II—Public Works and Construction 
Projects—thereof; 

I hereby appoint Harold L. Ickes to exer¬ 
cise the office of Federal Emergency Admin¬ 
istrator of Public Works. 

Franklin D. Roosevelt. 

The White House, 

July 8, 1933. 

Executive Order No. 6252 provides as follows: 

Executive Order 

FEDERAL EMERGENCY ADMINISTRATION OF 

PUBLIC WORKS 

A. Delegation of functions and powers 

Pursuant to the authority vested in me 
by section 201 (a) of the National Indus¬ 
trial Recovery Act, approved June 16, 1933, 
I hereby delegate to the Federal Emergency 
Administrator of Public Works the follow¬ 
ing functions and powers: 

1. To establish such agencies, to accept 
and utilize such voluntary and uncompen¬ 
sated services, and to utilize such Federal 
officers and employees and, with the consent 
of the State, such State and local officers 
and employees as he may find necessary, 
and to prescribe their authorities, duties, 
responsibilities, and tenure. 

2. Under the conditions prescribed in sec¬ 
tion 203 of said Act, to construct, finance, or 
aid in the construction or financing of any 
public-works project included in the pro¬ 
gram prepared pursuant to section 202 of 
said Act; upon such terms as he shall pre¬ 
scribe, to make grants to States, municipali¬ 
ties, or other public bodies for the construe- 


tion, repair, or improvement of apy such 
project; to acquire by purchase, or tjy exer¬ 
cise of the power of eminent domain, any 
real or personal property in connection with 
the construction of any such project and to 
lease any such property with or without the 
privilege of purchase; and to aid i in the 
financing of such railroad maintenance and 
equipment as may be approved by thq Inter¬ 
state Commerce Commission as desirable for 
the improvement of transportation facilities. 

3. In deciding to extend any aid or grant to 
any State, county, or municipality, to con¬ 
sider whether action is in process or in good 
faith assured therein reasonably designed to 
bring the ordinary current expenditures 
thereof within the prudently estimated rev¬ 
enues thereof. 

4. In his discretion, and under such terms 
as he may prescribe, to extend any of the 
benefits of Title II of said Act to any! State, 
county, or municipality notwithstanding any 
constitutional or legal restriction or limita¬ 
tion on the right or power of such!State, 
county, or municipality to borrow money or 
incur indebtedness. 

i 

i 

B. Regulations 

Pursuant to the authority vested in me by 
section 209 of the National Industrial Re¬ 
covery Act I hereby prescribe the following 
rules and regulations as necessary to carry 
out the purposes of Title II of said Act: 

1. No convict labor shall be employed on 
any project constructed in whole or in part 
under the provisions of Title II of said Act. 
No materials manufactured or produced by 
convict labor shall be used on any ! such 
project. | 
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2. No contractor or subcontractor on any 
such project who is subject to a code adopted 
pursuant to Title I of said Act shall permit 
any employee to work in excess of the hours 
of labor prescribed in said code. No other 
contractor or subcontractor shall permit any 
employee to work more than 30 hours in any 
one week, except by authority of the Admin¬ 
istrator ; provided that working time lost in 
any week because of inclement weather or 
unavoidable delay may be worked within the 
succeeding 20 days; provided further, that 
in localities where a sufficient amount of 
labor is unavailable in the immediate vicin¬ 
ity of the project a maximum of 130 hours 
of labor in any calendar month may be au¬ 
thorized by the Administrator; provided 
further, that in localities so remote and in¬ 
accessible that employees must be housed in 
camps the Administrator may authorize 
labor not to exceed 8 hours in any one day 
and 40 hours in any one week. 

3. No employee on any such project shall 
be paid less than a just and reasonable wage 
which shall be compensation sufficient to 
provide for the hours of labor as limited, a 
standard of living in decency and comfort. 
All such wages shall be paid in lawful money 
of the United States, in the full amount 
earned by each individual at the time of pay¬ 
ment, not less often than once each week, and 
without deduction on account of goods pur¬ 
chased, rent, or other obligations, which ob¬ 
ligations shall be subject to collection only 
by legal process. 

4. Each, contractor or subcontractor on 
any such project shall post in a prominent 




i 

i 


! 
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and easily accessible place at the site of the 
work a legible statement of all wage rates 
paid. | 

5. Should it appear that any individual 
employed on any such project has been or is 
being paid less than hereinbefore prescribed, 
the Administrator shall notify the employer 
of such individual to pay him all wages due 
according to the prescribed rate. XJpon 10 
days’ default on the part of such employer 
he shall be liable to the penalties provided 
in said Act for violation of these regulations. 

6. Any violation of these rules ahd regu¬ 
lations may be notified by the Administrator 
to the District Attorney of the appropriate 
district, who will proceed, if so directed by 
the Attorney General, to bring a Criminal 
action for such violation. 

Franklin D. Roosevelt. 

The White House, 

August 19,1933. 


The Emergency Relief Appropriation Act of 
1935, Public Resolution No. 11, 74th Cong., pro¬ 
vides in part as follows: i 


Sec. 12. The Federal Emergency Admin¬ 
istration of Public Works established under 
title II of the National Industrial Recovery 
Act is hereby continued until June ^0, 1937, 
and is authorized to perform sucn of its 
functions under said Act and such functions 
under this joint resolution as may be au¬ 
thorized by the President. All sums; appro¬ 
priated to carry out the purposes of 
said Act shall be available until June 30, 
1937. * * * 


I 

i 


i 
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Executive Order 7064 provides as follows: 

AUTHORIZING THE FEDERAL EMERGENCY ADMIN¬ 
ISTRATION OF PUBLIC WORKS TO CONTINUE TO 
PERFORM FUNCTIONS UNDER TITLE II OF THE 
NATIONAL INDUSTRIAL RECOVERY ACT AND TO 
PERFORM FUNCTIONS UNDER THE EMERGENCY 
RELIEF APPROPRIATION ACT OF 1935 

Pursuant to the authority vested in me by 
the Emergency Relief Appropriation Act 
of 1935, approved April 8, 1935 (Public 
Resolution No. 11, 74th Congress), I here¬ 
by. authorize the Federal Emergency Ad¬ 
ministration of Public Works, under the 
Federal Emergency Administrator of Public 
Works: 

(a) to | continue after June 16, 1935, to 
perform all of the functions which it was 
authorized to perform prior to June 16,1935, 
under Title II of the National Industrial 
Recovery Act, approved June 16, 1933 (48 
Stat. 200); 

(b) subject to the rules and regulations 
heretofore and hereafter prescribed by the 
President to carry out the Emergency Re¬ 
lief Appropriation Act of 1935, approved 
April 8,1935, to perform the following func¬ 
tions under said Act: 

(1) make loans or grants, or both, for 
projects of states, territories, possessions, 
including subdivisions and agencies thereof, 
municipalities and the District of Columbia, 
and self-liquidating projects of public bodies 
thereof, where, in the determination of the 
President, not less than twenty-five per 
centum of the loan or the grant, or the aggre¬ 
gate thereof, is to be expended for work 
under each particular project; 

(2) carry out projects for slum-clearance 
or low-cost housing or both; 
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(c) to sell any securities acquired under 
Title II of the National Industrial Recovery 
Act, approved June 16, 1933, or under the 
Emergency Relief Appropriation Act of 
1935, approved April 8,1935, and all moneys 
realized from such sales shall be 4 va il&kle 
for the making of further loans under the 
said Title II of the National Industrial 
Recovery Act or the said Emergency Relief 
Appropriation Act of 1935, in the perform¬ 
ance of the functions herein authorized. 

To the extent necessary to carry j out the 
provisions of this Executive Order, |the Ad¬ 
ministrator is authorized to acquire, by 
purchase or by the power of emiqent do¬ 
main, any real property or any interest 
therein, and improve, develop, grant, sell, 
lease (with or without the privilege of pur¬ 
chase), or otherwise dispose of any such 
property or interest therein. 


O. S. GOVERNMENT PRINTING OFFICE: l»3< 
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Argument—Continued. Pasr ® 

The taxes involved in this case, etc.—Continued. 

2. There is no improper delegation, etc.—Continued. 
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readily ascertainable standards which, 
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(1) At any given time the price level 
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(2) The determination of whether a 

voluntary reduction program 
would in fact raise farm prices 
i to the desired level involves 
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No. 401 

I 

United States of America, petitioner 

v . ! 

William M. Bijtler et al., receivers of Hoosac 

Mills Corporation 


ON WRIT OF CERTIORARI TO THE UNITED STATES ^CIRCUIT 
COURT OF APPEALS FOR THE FIRST CIRCUIT 


BRIEF FOR THE UNITED STATES 


OPINIONS BELOW 


The opinion of the District Court for the Dis¬ 
trict of Massachusetts is reported in 8 Fed.|Supp. 
552, under the style of Franklin Process Co. v. Hoo- 
sac Mills Corp. (R. 14-28). The opinion of tile Cir¬ 
cuit Court of Appeals (R. 33-49) is reported in 78 
F. (2d) 1. 

JURISDICTION 

! 

The decree below was entered July 13, 1935 (R. 
49). The petition for a writ of certiorari wais filed 

(i) 
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August 27, 1935, and was granted October 14, 1935 
(R. 50). The jurisdiction of this Court rests on 
Section 240 (a) of the Judicial Code, as amended 
by the Act of February 13, 1925. 

QUESTION PRESENTED 

Whether the processing and floor-stocks taxes 
sought to be imposed by the Agricultural Adjust¬ 
ment Act, as amended, upon the Hoosac Mills 
Corporation, constitute a valid exercise of the 
powers of Congress under the Constitution. 

STATUTES INVOLVED 

The pertinent provisions of the Act of Congress 
of May 12, 1933, c. 25, 48 Stat. 31, known as the 
“Agricultural Adjustment Act”, as amended, are 
set forth as Part A of the Appendix, which is 
separately printed. 

STATEMENT 

On October l j 1933, the Franklin Process Com¬ 
pany filed a bill of complaint against the Hoosac 
Mills Corporation in the District Court (R. 1), and 
thereupon a decree was entered appointing William 
M. Butler and James A. McDonough receivers of 
the latter corporation (R. 1-4). 

On or about February 12,1934, the United States, 
through Joseph P. Carney, Collector of Internal 
Revenue for the collection district of Massachu¬ 
setts, filed a claim with the receivers seeking to col¬ 
lect cotton processing and floor-stocks taxes due 








I 
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from the Hoosac Mills Corporation, a processor of 
cotton, pursuant to the provisions of the Act of 
Congress approved May 12, 1933, knowrj. as the 
Agricultural Adjustment Act (R. 9). 

Said corporation, or its receivers, had previously 

i 

filed with the Collector of Internal Revenue orig¬ 
inal and amended floor stocks tax returns contain¬ 
ing an inventory of articles processed wholly or in 
chief value from cotton, held for sale or other dis¬ 
position by it on August 1,1933, and showing a tax 
liability on account thereof for the tax imposed 
under Section 16 and related sections of the Agri¬ 
cultural Adjustment Act, and also monthly process¬ 
ing tax returns for the period August 1, 1933, to 
October 7, 1933, inclusive, showing the nujnber of 
pounds of cotton put in process by it during said 
period, and showing the tax liability on account 
thereof for the tax imposed under Section 9 and 
related sections of said Act. A portion of tfle taxes 
shown therein was paid by the Hoosac Mills Cor¬ 
poration, or the receivers (R. 10). 

The receivers, in their first report on claims 
(R. 5-8), on various grounds set forth in the re¬ 
port, recommended that the Government’s claim 
be disallowed (R. 8). 

The Government’s claim is for the unpaid bal¬ 
ance (plus interest thereon) of processing tax in 
the amount of $43,125.35, plus a penalty of $286.30, 
and for the unpaid balance (plus interest thereon) 
of floor stocks tax in the amount of $31,466.37 
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(R. 10). The District Court found that there is 
no dispute regarding the amount of the balance 
due the United States on its claim, that the total 
amount thereof is now due and owing to the United 
States from the corporation, and that it has been 
correctly computed (R. 11). 

Pursuant to the provisions of said Act, the Sec¬ 
retary of Agriculture determined and, under date 
of July 14, 1933, proclaimed, that rental and/or 
benefit payments were to be made with respect to 
cotton, a basic agricultural commodity (R. 11). 

On the same date, the Secretary of Agriculture, 
by regulations approved by the President, pur¬ 
suant to the formula prescribed by the Act (Sec. 
9), determined as of August 1, 1933, that the 
rate of the processing tax on cotton was 4.2 cents 
per pound of lint cotton, net weight, this amount 
equalling the difference between the current aver¬ 
age farm price of cotton and the fair exchange 
value of cotton 1 (R. 11). The fair exchange value 
of cotton was based upon the average of farm 
prices of cotton during the period August, 1909, 
to July, 1914 (the base period), and an index re- 

1 The respondents assert (Br. in Opp. 3-4), in response to 
a similar statement in the petition for certiorari, that “ the 
record fails to reveal that the tax was computed in accord¬ 
ance with any formula or that the rate of tax fixed equalled 
the difference between the 4 current average farm price of 
cotton 5 and the 4 fair exchange value of cotton It is sub¬ 
mitted that this statement is in complete disregard of Find¬ 
ings 9, 10, and 12 (R. 11, 12) and the uncontroverted evi¬ 
dence in the case (Addendum 2, 23). 









fleeting increases of current prices paid by farmers 
for commodities which they bought, over the prices 
of such commodities during said base periejd. The 
current average farm price, the average farm 
price during the base period, and the indbx were 
determined, respectively, in accordance with long- 
established practice and were based upon reports 
and statistics regularly collected by the depart¬ 
ment of Agriculture (R. 11). | 

The Secretary, with the approval of the Presi¬ 
dent, also determined conversion factors; which 
were established to determine the amount! of tax 
imposed or refunds to be made with respect to 
articles processed from cotton (R. 11). 

The Secretary further determined that the mar¬ 
keting year for cotton began August 1, 1933 
(R. 11). This determination was consistent with 
the cotton year recognized by the Department of 
Agriculture, the Department of Commerce, private 
agencies in the United States and foreign coun¬ 
tries, as well as by earlier Congressional legislation, 
and was properly ascertained and prescribed (R. 

11-12). j 

The District Court found that (R. 12)— 

The receivers do not question the regu¬ 
larity of the acts of the Secretary oij Agri¬ 
culture under the Agricultural Adjustment 
Act and do not question that his regulations, 
and the provisions thereof, were prpperly 
and correctly promulgated and were }n con¬ 
formity with the said Act. They also Ido not 
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question that the rate of tax was properly 
computed in accordance with the provisions 
of the said Act. At the hearing, language 
questioning the legality of acts of the Sec¬ 
retary of Agriculture was, on motion of the 
receivers, stricken from the receivers’ 
report. 

The evidence introduced on behalf of the 
United States discloses and supports the 
factual grounds upon which the Congress 
proceeded in its declaration of an emer¬ 
gency and of a legislative policy, and upon 
which the Secretary of Agriculture pro¬ 
ceeded in executing that policy. No evi¬ 
dence has been introduced in behalf of the 
receivers of the Hoosac Mills Corporation 
tending to contradict or disprove the find¬ 
ings made by the Congress, and the basis for 
such findings, in the declaration of emer¬ 
gency set out in the Agricultural Adjust¬ 
ment Act. 

In addition to the showing made by the 
evidence submitted by the United States, as 
set out above, Government Exhibits 2-3, 
2-4, 2-5, 2-6, 3-1, 3-2, 3-3, which are uncon¬ 
troverted, show the nature and details of 
the factual formulae prescribed by Congress 
which are to be considered in the determina¬ 
tion by the Secretary of Agriculture of the 
rates of processing taxes on basic agricul¬ 
tural commodities. In addition, there is in 
the record uncontroverted testimony show¬ 
ing the physical basis on which the Secretary 
of Agriculture ascertained and established 
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the conversion factors to determine the 
amount of tax imposed or refunds! to be 
made with respect to articles processed from 
cotton. 

The District Court rendered its opinion (R. 14- 
28) holding that the processing and floori-stocks 
taxes imposed by the Agricultural Adjustment Act 
do not violate any of the provisions of the Consti¬ 
tution and that the claim of the United States 
should be allowed, and in its decree (R. 13-14) 

i 

allowed the same. 2 

Thereupon respondents appealed to the Circuit 
Court of Appeals, and that court, Senior Circuit 

i 

Judge Bingham dissenting, reversed the decision 
of the District Court primarily on the ground that 
the Act, in violation of the Constitution, delegated 
the legislative power to tax to the executive branch 
of the Government, and secondarily on the ground 
that in the guise of a tax the Act purports tb con¬ 
trol production of agricultural commodities in vio- 

2 In response to a statement in the petition for certiorari 
(p. 5) that “ in the stages of this litigation subsequent to 
the receivers’ report no specific exception has been taken by 
the respondents to the denial of their contention thalj as re¬ 
ceivers they were not subject to the penalty or to th|e pay¬ 
ment of interest after the date of the receivership ”, the 
respondents state (Br. in Opp. 3) i; the decree contains no 
provision requiring the payment of any penalty af^er the 
date of the receivership, and fails to fix any rate of interest 
to be charged after the date of the receivership.” The only 
penalty involved is that of $286.30 for the month of August 
1933, allowed by the decree (R. 13-14), which also Specifi¬ 
cally allowed interest “ at the rate allowed by law frojn and 
including February 10, 1934, to the date of payment.” 
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lation of the Tenth Amendment to the Constitu¬ 
tion. The court did not pass on the questions as 
to whether the processing and floor-stocks taxes are 
excises and not direct taxes, whether they are uni¬ 
form, whether they violate the Fifth Amendment 
to the Constitution, and whether they are levied 
for the general welfare of the United States, for 
a public purpose and not a private one, all of which 
questions were argued orally to the court and dis¬ 
cussed in the briefs presented to it. 

SPECIFICATION OF ERRORS TO BE URGED 

The Circuit Court of Appeals erred: 

(1) In holding that Congress improperly dele¬ 
gated to the Executive, with respect to the proc¬ 
essing and floor-stocks taxes, the power granted to 
it by Article I, Section 8, Clause 1, of the Constitu¬ 
tion. 

(2) In holding that the processing and floor- 
stocks taxes constitute an exercise of powers, re¬ 
served to the States, in violation of the Tenth 
A mendment to the Constitution. 

(3) In reversing the decree of the District 
Court. 

The Government also urges that the Circuit 
Court of Appeals further erred: 

(4) In failing to hold that the processing and 
floor-stocks taxes are excises and not direct taxes. 

(5) In failing to hold that the processing and 
floor-stocks taxes are uniform throughout the 
United States. 
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(6) In failing to hold that the processing and 
floor-stocks taxes are not violative of the! Fifth 
Amendment to the Constitution. 

(7) In failing to hold that the processing and 

floor-stocks taxes are levied for the general wel¬ 
fare of the United States, for a public and not a 
private purpose. | 

(8) In failing to hold that the respondents are 
not in a position to object to the expenditure of 
funds appropriated by Congress from the Treasury 
for the purposes of the Agricultural Adjustment 
Act. 

| 

(9) In failing to hold that the processing and 
floor stocks tax provisions of the Agricultural Ad¬ 
justment Act constitute a valid exercise of the tax¬ 
ing power of Congress under the Constitution. 

(10) In failing to hold that the processing and 
floor-stocks taxes are levied pursuant to powers 
granted to Congress by the Constitution. 

(11) In failing to hold that the claim Of the 
United States for cotton processing and floor-stocks 
taxes under the Agricultural Adjustment Act was 
a valid claim and in failing to order that such claim 
should be allowed and paid. 

SUMMARY OF ARGUMENT 

! 

These taxes are levied under the power granted 
to Congress by the Constitution to lay and collect 
taxes. We first consider the taxes separately from 
any questions as to the use by Congress of thej reve¬ 
nue to be derived from them. 
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The Act in this respect is purely a revenue meas¬ 
ure, its only purpose and function being to raise 
money. The processing tax is an excise upon a 
particular use of a commodity. The floor stocks 
tax adjustment, considered separately, is a levy on 
the holding of manufactured goods for a particular 
purpose, a type of imposition already held to be an 
excise by this Court. This adjustment may also 
be sustained as a measure in aid of, and necessary 
to, the effective administration of the processing 
tax, for without these provisions wide-spread avoid¬ 
ance of the processing tax would have been possible, 
causing grave dislocation of business and market¬ 
ing conditions. Both the processing and floor 
stocks taxes operate uniformly throughout the 
United States. In selecting subjects for taxation, 
Congress is not confined to those which exist uni¬ 
formly in every State. 

There is no delegation of legislative author¬ 
ity with respect to the rate of the tax. Congress 
provided a fixed mathematical formula which fixes 
the rate: the difference between the current average 
farm price and the fair exchange value of the com¬ 
modity. The fair exchange value is defined as the 
price for a commodity that will give it the same 
purchasing power, with respect to articles farmers 
buy, as such commodity had during the base period 
specified in the Act. Determination of the current 
average farm price and the fair exchange value is 
to be from “ available statistics of the Department 
of Agriculture. ” Statistics showing the current 


average farm price of commodities and the prices 
paid by farmers for articles they buy had been col¬ 
lected and tabulated according to an established 
procedure and regularly published by the depart¬ 
ment of Agriculture for many years prior \to the 
passage of the Act. Congress was familiar* with 
these statistics and the procedure used in collecting 
them. Consequently, Congress’ direction tq com¬ 
pute the rate by applying the above fornfiila to 
these statistics constituted a direct legislative de- 

i 

termination of the rate of the tax. The Secretary 
is directed to reapply the formula whenever new 
price levels have been reached. 

In the only circumstance in which a rate different, 
from that fixed under the prescribed formula is 
called for, an appropriate standard is laid down for 
determining such rate. The circumstance ig where 
the Secretary finds, after notice and opportunity 
for hearing, that the tax at the rate prescribed by 
the formula will cause such reduction in thq quan¬ 
tity of the commodity domestically consumed as to 
result in the accumulation of surplus stocks of the 
commodity or in the depression of the farni price. 
Upon the finding of this fact, the Secretary may 
lower the tax to such a rate as will prevent the de¬ 
crease in consumption. The Secretary is author¬ 
ized only to lower the rate fixed under the for¬ 
mula—not to increase that rate. There is 310 im¬ 
proper delegation of legislative power ip this 
provision. Moreover, this provision and that di¬ 
recting the reapplication of the formula are sep- 
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arable and have never been used with regard to the 
tax here in issue, so that the question of the validity 
of these provisions is academic. 

Objections to the Act based upon the principle 
of separation of powers seem to rest primarily on 
the argument that the Secretary of Agriculture 
may impose the taxes whenever he sees fit. We 
contend that, on the contrary, the event which 
starts the tax is controlled by definite stand¬ 
ards provided by Congress. The Secretary is 
given power to initiate reduction programs “in 
order to effectuate the declared policy.” This pol¬ 
icy provides a standard vrhich calls only for 
determination as to whether the goal of given 
price levels hav already been reached, or will be 
reached in the immediate future without reduction, 
whether the factors which determine farm price 
are such that a given reduction of production will 
raise the price, and whether reduction can be ac¬ 
complished by voluntary methods. These matters 
are capable of factual determination, and the Act 
requires or forbids the Secretary to initiate a re¬ 
duction program according to the result of these 
determinations. 

Furthermore, respondents fail to distinguish be¬ 
tween discretion given the Secretary in the spend¬ 
ing of money and discretion given him in making 
the taxes effective. The taxes become effective 
upon any one of a limited number of commodities 
named by Congress, when the Secretary deter¬ 
mines, and so proclaims, that rental and benefit pay- 
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ments with regard to such commodity should be 
made. This decision relates solely to the spend- 

i 

ing of money, an executive function, as to 
which there can arise no question of delegation of 
legislative power. In the making of this decision, 
consideration as to the time the tax is to commence 
is not relevant and would be improper. Congress 
has conditioned the commencement of theitax upon 
the happening of an event which occurs^ without 
regard to the tax, during the lawful discharge of a 
public office. I 

i 

In any event, the issue concerning improper dele¬ 
gation of legislative power is immaterial, because 
Congress has expressly ratified the assessment and 
collection of these taxes. By this ratification Con¬ 
gress has made unquestionable the exercise of its 
own discretion and has specifically determined it¬ 
self that the taxes at the rate and upon the subjects 
here involved were proper and advisable. The 
limitation upon the right of Congress to delegate 
is that Congress may not abdicate its essential func¬ 
tion of determining matters of policy. If there 
were any abdication here in the first instance, that 
abdication was cured when Congress determined 
the matters of policy by the ratification, j Congress 
has not attempted to ratify acts which it !could not 
have authorized. The acts ratified are tjie assess¬ 
ment and collection of taxes at specific! rates on 
specific commodities. This Congress could have 
authorized and directed in the first instance. 
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The taxes imposed on respondents do not violate 
the Fifth Amendment. Clearly the taxing provi¬ 
sions of the Act have a reasonable relation to the 
raising of revenue. There is nothing arbitrary or 
capricious in levying a tax measured by the amount 
of a basic commodity processed by the taxpayer. 
Contention that the Fifth Amendment is violated 
because the taxes are not for a public purpose is 
based, not on the character and effect of the tax, 
but on the argument that money will be taken 
from the Treasury and devoted to uses not within 
the powers of Congress. 

This argument, we submit, is the basic propo¬ 
sition upon which rest most of the contentions 
against the validity of the taxes. In answer to it, 
we urge, first, that respondents should not be 
allowed to defeat their otherwise valid taxes by 
challenging the appropriation contained in the 
Agricultural Adjustment Act. The actual use to 
which respondents’ money will be put is indeter¬ 
minable. Where the appropriation and the taxes 
were contained in separate Acts this Court has re¬ 
fused to allow the appropriation to be questioned. 
As a matter of public policy, no different rule 
should apply where the taxes and the appropria¬ 
tion are contained in the same Act, especially 
where, as here, the appropriation itself leaves un¬ 
certain the eventual disposition of the money. 

Further, we submit that if the appropriation in 
the Act be considered, the taxes are nonetheless an 
exercise of the power given to Congress by Article 





I, Section 8, Clause 1 of the Constitution—to lay 
taxes to provide for the general welfare. The 
general-welfare clause should be construed, broadly 
to permit the levying of taxes to raise revenue for 
any purpose conducive to the national welfare. It 
is not limited by the subsequently enumerated 

i 

powers. This is shown by the plain language em¬ 
ployed ; by settled rules of constitutional Construc¬ 
tion ; by the circumstances surrounding the adop¬ 
tion of the clause in the constitutional and ratify- 

i 

ing conventions; by the views of those who played 
a principal part in the adoption and early‘ applica¬ 
tion of the Constitution; by the opinions! of later 
constitutional authorities; bv the continuous con- 

i 

struction given the clause by the legislative and 
executive branches; and by the decisions of this 
Court and the inferior courts. Many of bur most 
familiar and significant policies and institutions 
are based on this literal interpretation of the 
clause. The adoption at this late day of the nar- 

I 

rower construction would result in grave disloca¬ 
tions and would measurably retard the advance¬ 
ment of public health, education, the sciences, and 
social welfare. ! 

i 

Moreover, as shown by the structure of our Gov¬ 
ernment and the views of those creating it; the de¬ 
termination of what is for the general welfare, be¬ 
ing a question of policy, is primarily for Congress 
to decide. This Court will not substitute its judg¬ 
ment for the judgment of Congress bn that 
question. 
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The circumstances which called forth this leg¬ 
islation and the ends it was designed to accom¬ 
plish can leave no doubt that there was ample 
reason for the determination by Congress that these 

taxes were levied to promote the welfare of the 
Nation. The entire Nation was suffering from in¬ 
creasing economic disintegration evident in every 
phase of activity. The shrinkage of rural buying 
power had dried up the flow of industrial products 
from cities to country. Previous governmental ef¬ 
forts to support farm prices and income had failed 
because of continued farm production in excess of 
consumption. Foreign markets for farm products 
had been sharply narrowed, as had been the do¬ 
mestic demand therefor. Record surplus stocks of 
basic commodities resulted and depressed farm 
prices far below other prices. The situation was 
due to causes beyond the control of farmers, and 
was not correcting itself. Efforts by individual 
States to control production (in the case of cotton) 
in order to reduce burdensome surpluses also had 
failed. It was entirely reasonable to assume that 
Federal efforts to aid farmers to balance produc¬ 
tion and consumption and to reduce the price- 
depressing farm surpluses would result in a marked 
increase in rural buying power and material 
economic improvement among the rural popula¬ 
tion, forty-four percent of the Nation’s citizens. 
Furthermore, the known economic interdependence 
between agriculture and industry is so close as to 
make it reasonable to expect that a revival of farm 
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buying power would be reflected broadly in other 
industries through the direct and indirect effects 
of renewed rural spending; that incomes of indus¬ 
trial workers would rise faster than living costs 
would advance; and that improved priced and in¬ 
creasing farm income would be followed by ex¬ 
panding industrial activity and improved credit, 
financial and trade conditions, and increased em- 
ployment, as had been true in the past^ These 
expectations of general benefit to the entire Nation 
have been verified by subsequent result$. It is 
clear, then, that the Agricultural Adjustment Act 
was an exercise of the power given Congress to levy 
taxes for the general welfare. j 

And since the taxes were imposed to provide for 
the general welfare, they also satisfy the require¬ 
ment of public purpose, as it is inconceivable that 
a tax should be for the general or national welfare 
and at the same time not be for a public purpose. 
The Act may also be sustained as an exercise of 

j 

the fiscal powers of Congress. The sudden decrease 

i 

in the amount of farm income, added to the long 
period of price decline and general liquidation 
which had characterized agriculture during the pre¬ 
ceding decade, had brought the agricultural credit 
structure to the verge of collapse. Not qnly the 
commercial institutions, such as banks and insur- 
ance companies, but also the Federal fiscal agencies, 
which Congress had established, were endangered, 
and their proper functioning was impossible. Hav- 


i 
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ing for its purpose the restoration of farm income, 
and thereby the reestablishment of the value of the 
agricultural assets underlying the financial system, 
the Act was reasonably designed to protect the fiscal 
agencies of the Government and to restore and 
maintain the credit necessary to the economic life 
of the country. 

There is no attempt here by Congress to exercise, 
contrary to the Tenth Amendment, powers reserved 
to the States or to the People. The provisions here 
challenged authorize only the collection and ex¬ 
penditure of revenue. No rules are prescribed by 
which agriculture is to be governed. The control 
of the States or the People over local affairs is not 
destroyed or interfered with; the operation of 
State laws has not been superseded; nothing is to be 
done without voluntary consent. Even if there 
were interference, however, it would be unobjec¬ 
tionable under the Tenth Amendment, because the 
interference would be a necessary and unavoidable 
result of the exercise by Congress of powers given 
it by the Constitution. 

ARGUMENT 

GENERAL SCOPE OF THE AGRICULTURAL ADJUSTMENT ACT 

Presented in this case is the issue of whether the 
Agricultural Adjustment Act imposes constitu¬ 
tional taxes which must be paid by respondents as 
receivers of the Hoosac Mills Corporation. 

The Agricultural Adjustment Act is the first 
title of a comprehensive enactment dealing with 
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the economic emergency. 3 As expressed in its 
title, the purposes of this entire statute were 
to relieve the existing national economic emer¬ 
gency by increasing agricultural purchasing 
power, to raise revenue for extraordinary Expenses 
incurred by reason of such emergency, to provide 
emergency relief with respect to agricultural in- 

i 

debtedness, and to provide for the orderly: liquida¬ 
tion of joint stock land banks. I 

The Act opens with a declaration of emergency. 
Essentially, it is therein stated that the economic 
emergency is in part due to the disparity between 
the prices of agricultural as contrasted wiih other 
commodities, which disparity has largely destroyed 
the purchasing power of farmers, has brokin down 
the orderly exchange of commodities, and has se¬ 
riously impaired the agricultural assets supporting 

the national credit structure. Then follows a dec- 

! 

laration of policy (Sec. 2) wherein it is stated in 
brief to be the policy of Congress to establish and 
maintain such balance between production and con¬ 
sumption of agricultural commodities as will rees¬ 
tablish prices to farmers at a level that Will give 
agricultural commodities a purchasing power with 
respect to articles that farmers buy equivalent to 
such purchasing power in a specified base period. 

3 Approved May 12,1933, c. 25, 48 Stat. 31. Section 8 (a) 
of the National Industrial Recovery Act, c. 90, 48 Stat. 
195, provided that Title I of the Act of May j.2, 1933, 
might “ for all purposes ” be thereafter referred to as the 
“Agricultural Adjustment Act.” 
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To effectuate this declared policy, the Act author¬ 
izes 4 rental or benefit payments to be made to 
farmers in return for a voluntary reduction in pro¬ 
duction of named basic agricultural commodities 
(Secs. 8 and 11). Provision is made for with¬ 
drawal of any of these commodities from the op¬ 
eration of the Act if the Secretary of Agriculture 
finds, on investigation and notice and hearing, 
that the conditions of production, marketing, and 
consumption of the commodity are such that the 
Act could not be effectively administered to the end 
of effectuating the declared policy (Sec. 11). 
When, however, the Secretary determines that 
rental or benefit payments are to be made with 
respect to one of the commodities and proclaims 
the same, there automatically becomes effective by 
virtue of the Act a tax on the first domestic proc¬ 
essing of such commodity, commencing with the 
start of the next marketing year (Sec. 9). 

The tax which the Act thus imposes is to be paid 
by the processor of the commodity (Sec. 9 (a) ) and 
is to be at such rate as equals the difference be¬ 
tween the current average farm price for the com¬ 
modity and its fair exchange value determined as 
of the date the tax first takes effect (Sec. 9 (b)). 
The fair exchange value of a commodity is defined 
to be the price therefor that will give the com¬ 
modity the same purchasing power, with respect to 

4 After dealing with cotton-option contracts which are not 
here material except to the extent stated on p. 81, note, infra . 


articles farmers buy, as such commodity bad dur¬ 
ing a specified base period (Sec. 9 (c)). The cur¬ 
rent average farm price and the fair exchange value 
are to be ascertained from available statistics of 


the Department of Agriculture (Sec. 9 (c)). 

One exception is made to the provision that the 


tax rate must comply with the above forniula. If, 

i 

after investigation and notice and opportunity for 


hearing, the Secretary of Agriculture fin4s that a 


tax at that rate will cause such reduction in the 
quantity of the commodity or products thereof do- 


mesticallv consumed as to result in the aricumula- 
%/ 

tion of surplus stocks of the commodity or products 


thereof or in the depression of the farm price of 


the commodity, the tax is to be reduced to sfuch rate 
as will prevent the occurrence of such results 
(Sec. 9 (b)). | 

The Act recognizes that after the tax is filed un¬ 


der the formula or under the exception to it the 
variables which enter into the formula oil the ex¬ 


ception may change so that a new computation 
would result in a different rate of tax, put it is 
provided that adjustments to meet this shall take 
place only at such times as the Secretary of Agri- 

I 

culture finds necessary to effectuate the declared 
policy (See. 9 (a)). 

As a supplement to the processing tax proper, the 
Act provides for adjustments on the sale 0r other 
disposition of floor stocks of articles processed from 
the commodity (Sec. 16). At the time the process- 






ing tax goes into effect, a tax is to be paid equiva¬ 
lent in amount to the processing tax which would 
be payable with respect to the commodity from 
which the articles then held for sale or other dispo¬ 
sition were processed if the processing had occurred 
on such date. When the tax is wholly terminated a 

V 

refund is to be made in an amount equivalent to the 
tax paid in respect of the commodity from which 
the articles then held for sale or other disposition 
were processed. 

The tax on any commodity imposed by the Act 
is to terminate at the end of the marketing year 
current at the time the Secretary of Agriculture 
proclaims that rental or benefit payments are to 
be discontinued with respect to such commodity 
(Sec. 9 (a)). Collection of the taxes is by the Bu¬ 
reau of Internal Revenue and the receipts are paid 
into the Treasury of the United States (Sec. 
19 (a)). The proceeds derived from the taxes and 
a sum of $100,000,000 from the general funds of the 
Treasury were appropriated by the original Act to 
be available to the Secretary of Agriculture for 
expansion of markets, removal of surplus agricul¬ 
tural products, reimbursement of the Treasury for 
advancements, and the following purposes under 
the Act: Administrative expenses, rental and bene¬ 
fit payments, and refunds on taxes (Sec. 12). 
This section was amended on August 24, 1935, 
and as it now stands the tax proceeds are not 
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specifically appropriated, but there is an| appro¬ 
priation from the general funds of the Treasury, 
in an amount equivalent to the tax collections, for 
administrative expenses, various classes pf pay- 

i 

ments to carry out the declared policy, refunds on 
taxes, acquisition of any agricultural commodity 
pledged as security for certain loans made by Fed¬ 
eral agencies, and reimbursement of the Treasury 
for advances. 

This, in broad outline, is the Act which tbe court 
below has found imposed unconstitutional taxes on 
the respondents. In support of our position that 
the court erred, we will show that the taxfes, con¬ 
sidered separate and apart from the use made of 
their proceeds, are valid; that their purpose is 
solely to raise revenue; that they are Uniform 
excises; that they are not a result of an improper 
delegation of legislative authority and that they do 
not violate the Fifth Amendment. We will ques¬ 
tion the right of the respondents to defeat payment 
of the otherwise valid taxes by challenging the ap¬ 
propriation of the proceeds. And, we will show 
finally that if the appropriation were to tje ques¬ 
tioned, the taxes and the appropriation would be 
found to be not measures regulating matters re¬ 
served to the States under the Tenth Amendment, 
but nothing more than a levy of taxes and! an ap¬ 
propriation of the proceeds thereof for the general 
welfare in the exercise of the power specifically 

i 

I 

i 
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granted to Congress by Article I, Section 8, Clause 
1, of the Constitution. 5 

I 

THE TAXES ARE REVENUE MEASURES 

The sole purpose of the processing and floor-stock 
taxes levied in the Agricultural Adjustment Act 

5 In the last few months several District Courts in pass¬ 
ing upon applications for injunctions against collection of 
processing taxes have considered the constitutionality of 
this Act. The District Court for the Southern District of 
California, in the case of Rieder v. Rogan , decided 
October 28, 1935, not yet officially reported, stated that the 
Act is a revenue measure, that the tax is laid for a public 
purpose, that there is no regulation, and that the 
Act violates neither the Fifth nor the Tenth Amendment. 
The District Court for the Western District of Missouri, 
in Washburn Crosby Co. v. Nee , decided October 3, 1935, 
not vet officially reported, certiorari denied November 11, 
1935, held that the processing taxes accruing prior to the 
amendments to the Agricultural Adjustment Act in Au¬ 
gust 1935, were invalid because of improper delegation of 
legislative power, but held that the processing taxes levied 
after the amendments were valid. 

The District Court for the Eastern District of Pennsyl¬ 
vania, in F. G. Vogt & Sons v. Rothensies , 11 Fed. Supp. 225, 
held that the processing tax is invalid because of improper 
delegation of legislative power, but further stated that the 
remaining contentions against the constitutionality of the 
Act were not sound (C. C. H., 1935, Vol. 3-A, Par. 9583). 
The District Court of Maryland, in the case of John A. 
Gebelein , Inc. v. Melbourne, decided August 13, 1935, not 
officially reported but may be found in C. C. H., 1935, Vol. 
3-A, Par. 9538, held the processing tax to be invalid because 
not imposed for the general welfare of the United States 
and because of an invalid delegation of legislative power. 
See also the supplemental opinion of the District Court in 
that case dated October 1, 1935, not officially reported but 
found in C. C. H., 1935, Vol. 3—A, Par. 9583. 
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is to raise revenue. The provisions of the Act itself, 
the manner of its enactment, and the practical op¬ 
eration of the taxes thereunder all cofnpel this 
conclusion. 

All the indicia of a revenue measure are present 
in the wording and structure of the Jict The 
title expresses the purpose of raising revenue for 
extraordinary expenses incurred by reason of the 
emergency. Substantially the same statement opens 
the section levying the processing tax (Sec. 9 (a)). 
Collection is to be by the Bureau of Internal Rev¬ 
enue under the direction of the Secretary of the 

i v 

Treasury. Proceeds are to be paid into the Treas¬ 
ury of the United States (Sec. 19 (a)). All con¬ 
sistent provisions of the ordinary revenue laws are 
made applicable (Sec. 19 (b)). Loans from the 
Government to assist processors in paying the taxes 
are authorized (Sec. 19 (c)). Provision is made 
for compensating and floor-stocks taxes so that com¬ 
peting articles will all bear an equal share of the 
burden (Secs. 15 and 16). Appropriation's made 
of the revenues expected to result (Sec. 12) j Provi¬ 
sion is made for refunds (Sec. 12 (b)). Nothing 
is to be found in the Act indicating that the tax has 
been imposed for any purpose other than the se¬ 
curing of money. 

Likewise, the manner of enactment of the Act 
stamps it as a revenue measure. The Act originated 
in the House of Representatives, in conformity 
with Article I, Section 7, Clause 2, of the Consti¬ 
tution. Moreover, it is stated in the Committee 


i 

i 
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Report (H. Rep. No. 6, 73d Cong., 1st Sess., p. 5) 
that one of the purposes of the Act was “to provide 
additional revenues for the Government.” 

In its actual operation the taxes are intended 
to and do produce money in very large sums. 
From the date of the passage of the Act to Septem¬ 
ber 30,1935, total tax collections under the Act have 
amounted to $933,825,150.03. 6 

Thus, no similarity exists between the taxes 
in this case and those held bad in the Child 
Labor Tax Case, 259 U. S. 20, and Hill v. Wallace, 
259 U. S. 44. The decisive question in considering 
the validity of a tax when attacked on the grounds 
sustained in those decisions is, as stated by this 
Court in United States v. Doremus, 249 TJ. S. 86, 
94, “Have the provisions in question any relation 
to the raising of revenue An affirmative answer 
to that question is required in this case. 

The taxes here are distinguishable from those 
held invalid in the Child Labor Tax Case, supra, 
and Hill v. Wallace, supra, for the reason that the 
purpose of the Acts in those cases was not to raise 
revenue but to regulate. The taxes imposed, which 
were really penalties ( Graham v. du Pont, 262 U. S. 
234), were designed to compel compliance with the 

6 Treasury Department publication entitled “ Internal Rev¬ 
enue Collections, Fiscal Year 1935 ”, p. 6; also Comparative 
Statement of Internal Revenue Collections for the Months 
of July, August, and September, 1935, released for publica¬ 
tion August 21. 1935, September 20, 1935, and October 18, 
1935, respectively. 
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detailed regulation prescribed by the Adts—not 
to raise revenue. The Court pointed out! in the 
Child Labor Tax Case that had the Act impbsed an 
exaction upon the use of a commodity or other thing 
of value it would have been a true excise, and “we 
might not be permitted under previous decisions 
of this court to infer solely from its heavy burden 
that the act intends a prohibition instead of k tax” 7 
(p. 36). Furthermore, it was apparent in that case 
that the Act was an attempt to accomplish indi¬ 
rectly under the guise of taxation that which the 
Court had previously condemned when |it was 
sought directly to exercise the commerce pcriver for 
the same purpose. See Hammer v. Dagenhqrt, 247 
U. S. 251. i 


The regulatory features of the Acts involved in the 
Child Labor Tax Case and the Hill case negatived 
any purpose to raise revenue and overcame the statu¬ 
tory characterization of the exaction as a taX. The 
purpose of Congress in those cases would have been 
best served if the taxes had resulted in no revenue 


7 This is the point of distinction between that calse (and 
Hill v. Wallace), on the one hand, and United States 
v. Dor emus, supra, and McCray v. United States, l{k> U. S. 
27, on the other. In the latter cases statutes were sus¬ 
tained despite the motives of Congress in enactiijg them 
and the natural effect of the high rates imposed. If a 
statute is so constructed, and the incidence of a llevy so 
arranged, as to be capable of raising revenue, it is no con¬ 
cern of the Court that the rate of the levy is made so pro¬ 
hibitive as to have the practical effect of destroying the 
source of revenue. 


I 


I 
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at all. These features are entirely absent from the 
statute here involved, which would have failed dis¬ 
mally had it not raised large amounts of revenue. 
The processors taxed under the Agricultural Ad¬ 
justment Act cannot avoid the tax by arranging 
their business to accord with any regulations or de¬ 
sires of Congress. The levy is not enforced against 
one manufacturer and lifted from another because 
of 44 scienter”, as in the Child Labor Tax case. The 
amount of tax is based solely upon the amount of 
the commodity processed. The incidence of the 
tax effects no price fixing or other regulation what¬ 
soever. Its result on prices and on the business 
taxed is no different from that of any other manu- 
facturer’s excise. The only purpose, the only 
effect, the only outcome of the tax is the raising 
of money. 

The majority of the court below stated in their 
opinion that 4 4 the main purpose of Congress * * * 
was not to raise revenue, but to control and regu¬ 
late the production of what is termed the basic 
products of agriculture * * * ” (R. 34). The 
opinion as a whole, however, makes clear that they 
were speaking of regulation which they felt was 
brought about not by the incidence or threat of 
the tax but by the use of the money raised by the 
tax. For example, they later stated (R. 39) that 
the taxes 44 are obviously intended to provide funds 
for the rental and benefit payments”, expressly 
recognizing that the purpose of the taxes was to 
raise money. 
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The challenge to the tax sustained below, then, 
is that the proceeds are used for an unlawful pur¬ 
pose. However, that issue does not come under the 
doctrine exemplified by the Child Labor Tax Case 
and Hill v. Wallace, which is that a tax is bad 
where it is not intended to raise money but! rather 
is intended to cause those subject to it to Comply 

i 

with certain regulations in order to avoid $ie tax. 
The use of the tax funds and its effect, if any, upon 
the validity of the tax itself are entirely different 
questions and will be discussed fully later in the 
brief (see infra, pp. 122-279). We' are here dealing 
only with the incidence of the tax and we submit 
that it is solely a revenue measure and cannot be 
successfully assailed on the ground that its pur¬ 
pose is to accomplish something other thfrn the 
raising of money. 

ii ! 


THE PROCESSING TAX IS AN EXCISE 

i 

Of the taxes here at issue, the larger part is due 
under the processing tax proper. That levy is on 
the processing of certain basic commodities. |In the 
case of cotton the term “processing” meajns the 
spinning, manufacturing, or other processing, ex¬ 
cept ginning (Sec. 9 (d) (2)). The tax is upon 
that particular use of the commodity. 

No decision of this Court classifies such a tax 

! 

as direct. In addition to capitation taxes and taxes 
upon land, which have always been so recognized 
{Hylton v. United States, 3 Dali. 171, 177), direct 


I 
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taxes are those imposed upon persons solely be¬ 
cause of their general ownership of property 
(.Pollock v. Farmers’ Loan <£ Trust Co., 158 U. S. 
601). The imposition of the tax here in question 
depends upon the processing of cotton. It is not 
imposed upon the owner because he owns the cot¬ 
ton. It is not even imposed because he has the right 
to process it. There is no tax unless the cotton is 
actually £>rocessed. It is a tax upon the actual use 
of the cotton in that particular manner. Such a tax 
is an excise. 

The classification of taxes as direct or as excises 
has not been made a matter of precise definition. 
“Upon this point a page of history is worth a vol¬ 
ume of logic.” New York Trust Co. v. Eisner, 256 
U. S. 345, 349. It is necessary, therefore, to con¬ 
sider the decisions dealing with the subject. The 
following have been sustained as indirect taxes, or 
excises: 

Taxes on particular types of sales, Nicol v. Ames, 
173 U. S. 509; Thomas v. United States, 192 U. S. 
363. A tax upon the use of carriages for the con¬ 
veyance of persons, Hylton v. United States, supra. 
A tax upon the issue of notes by any state bank, 
Veazie Bank v. Fenno, 8 Wall. 533. A tax upon 
manufactured tobacco having reference to its 
origin and interred use, Patton v. Brady, 184 
U. S. 608. A tax upon the manufacture and sale 
of colored oleomargarine, McCray v. United States, 
supra. A succession tax upon the devolution of 
title to real estate, Scholey v. Rew, 23 Wall. 331. 
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A tax upon the transmission of property at death, 
Knowlton v. Moore, 178 TL S. 41. Taxes on do¬ 
ing business by particular methods, Flint vl Stone 
Tracy Co., 220 U. S. 107; Spreckels Sugar Refining 
Co. v. McClain, 192 U. S. 397; Stratton’s Independ¬ 
ence v. Hoiviert, 231 U. S. 399; Doyle v. Mitchell 
Brothers Co., 247 U. S. 179; Stanton v. Baltic Min¬ 
ing Co., 240 U. S. 103. A tax upon the use of 
foreign-built yachts, Billings v. United States, 
232 U. S. 261. A tax on the transmission of prop¬ 
erty by gift inter vivos, Bromley v. McC'aughn, 280 
U. S. 124. 8 

These decisions illustrate the statement in 
Knoivlton v. Moore, supra, p. 88, that “ Excises 
usually look to a particular subject, and le^ bur¬ 
dens with reference to the act of manufacturing 
them, selling them, etc.” Depending as does 
upon the use of cotton in a particular manner, i. e., 
processing, the tax here considered falls into the 

8 The following state taxes have also been held to be indi¬ 
rect taxes or excises under state constitutional provisions 
making much the same distinction between excise and prop¬ 
erty taxes as does the Federal Constitution betweei| excise 
and direct taxes (see in this connection Cooley on Taxation, 
Vol. I, 4th Ed., pp. 125-143): j 

A tax on gasoline sold or used, Bowman v. Continental Oil 
Co ., 256 U. S. 642. A tax on motor fuel imported and used, 
Honamotor Oil Co. v. Johnson. 292 U. S. S6. A tax on gross 
receipts, intended to reach all sales, Choctaw & Gulf R. R. 
v. Harrison , 235 U. S. 292. A tax: on the transfer of prop¬ 
erty in trust to be again transferred after death, Keeney v. 
New York , 222 U. S. 525. A tax on gasoline used pr sold, 
Edelman v. Boeing Air Transp ., 289 U. S. 249. 
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same class as the examples given above. In fact, 
it is so closely analogous to many of the taxes up¬ 
held in the above-cited cases as to be indistinguish¬ 
able. Congress considered the levy to be an ordi¬ 
nary manufacturer’s excise (H. Rep. No. 6, 73d 
Cong., 1st Sess., p. 5). We submit that its char¬ 
acter as such is not open to serious question. 

Ill 

THE FLOOR-STOCKS TAX ADJUSTMENT MAY BE SUSTAINED 
EITHER AS AN EXCISE OR AS AN AUXILIARY TO THE 
PROCESSING TAX 

Of the taxes here involved, those which were not 
levied as processing taxes proper arise under a sup¬ 
plementary revenue provision authorizing what is 
known as the floor-stocks tax adjustment (Sec. 16). 
This provision deals with floor stocks of articles 
processed from a basic commodity, w'hich are held 
for sale or other disposition at the inception and 
termination of the processing tax on that commod¬ 
ity. At the inception, a tax is imposed on floor 
stocks in an amount equivalent to the processing 
tax which would have been payable if the articles 
had been manufactured after the tax went into 
effect. At the termination, refund is made of an 
amount equivalent to the processing or floor-stocks 
tax paid on the articles included in the floor stocks 
remaining on hand. 

The floor-stocks tax imposed at the inception 
may be sustained either (1) as a separate excise, 
or (2) as an auxiliary measure designed to prevent 
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obstructions to the effective administration of the 
processing tax. 

1. The floor stocks tax adjustment is an exdise 

In operation and effect, the levy under the 
floor-stocks adjustment is a tax on the holding for 
sale of certain articles. It is so interpreted, by the 
Secretary of the Treasury and the Commissioner 
of Internal Revenue (Treasury Regulations 82, 
Art. 2). Viewed in this light, the imposition is a 
true excise upon certain kinds of property, having 
reference to the origin and intended use. Fifom the 
standpoint of origin, it looks to goods processed 
and on hand on the effective date. From th@ stand¬ 
point of use, it looks to the ultimate sale of those 
processed goods. 

This Court has already sustained a similar tax 
imposed upon goods held for sale. Patton v. \Brady, 
184 U. S. 608. That case involved a statute putting 
a tax on manufactured tobacco held and intended 
for sale at the time of the passage of the Act. Pat¬ 
ton had purchased manufactured tobacco on which 
all taxes imposed under existing law had been paid, 
and he held the tobacco for sale at the time the new 
law was enacted. This Court dismissed his objec¬ 
tions to the tax, holding that (p. 623) “the power 
to excise continues while the consumable articles 
are in the hands of the manufacturer or anyj inter¬ 
mediate dealer, and until they reach the consumer.” 

24926—35-3 
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To the argument that it was a direct tax, the Court 
replied (p. 619): 

* * * it is not a tax upon property as 
such but upon certain kinds of property, 
haying reference to their origin and their 
intended use. 

Exactly the same reasoning is applicable to the 
floor-stocks tax. As a levy on goods held for sale, 
it cannot be distinguished from the tax involved in 
Patton v. Brady, supra . 

The contention that the floor-stocks tax is of 
such nature as to be a direct tax under the doctrine 
of Dawson v. Kentucky Distilleries Co., 255 IT. S. 
288, is without merit. The basis of that decision 
was (p. 294) that “the thing really taxed is the 
act of the owner in taking his property out of 
storage into his own possession (absolute or quali¬ 
fied) for the purpose of making some one of the 
only uses of w’hich it is capable, i. e., consumption, 
sale, or keeping for future consumption or sale”, 
and that “The whole value of the whisky depends 
upon the owner’s right to get it from the place 
where the law has compelled him to put it, and to 
tax the right is to tax the value.” No transfer of 
the property by its owner to others nor any par¬ 
ticular use nor the holding for any particular use 
thereof by him was the occasion for the tax. 

It is sometimes urged that this case stands for the 
proposition that a tax upon the only use to which 
property may be put is a direct tax, but all that this 
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Court really determined was that a tax on sp indis¬ 
pensable a part of ownership as the right to| secure 
possession of the property was a tax on ownership 
itself. It may be questioned whether this! Court 
meant to hold that a tax on the only use that cbuld be 
made of the property was a direct tax if that qse was 
not indispensable to possession of the property, for 
when this case was later considered in Bromley v. 
McCaughn, 280 U. S. 124, this Court discussed it in 
such a w T ay as to leave the inference that ppssibly 
a tax on the only use might be good. It should be 
borne in mind in connection with the Kentucky 
Distilleries Co. case that the tax was on an only and 
an involuntary use, since the law had first compelled 
the owner to place his property in the storehouse 
and then laid a tax upon the removal therefrom. 
To be truly comparable to the use there taxed, the 
law here under consideration would have tq com¬ 
pel the owner to process the commodity and then 
tax him upon that use. Such is not the casej The 
respondents here carried on the processing com¬ 
pletely voluntarily and in so doing, they, of their 
own accord, took the risk that the Government 
might place an excise on their right to hold the 
processed article for sale. 

But assuming that the Kentucky Distilleries Co. 
case does establish the doctrine in support of Much 
it is sometimes urged, it can have no application 
here for the reason that the owner may make! other 
uses of the processed commodity than that' upon 
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which the tax is imposed. The floor stocks tax is 
applicable when the commodity is “held for sale 
or other disposition. 7 ’ Under the rule of ejusdem 
generis it seems clear that the effect of the phrase 
“other disposition” is restricted to dispositions of 
the same general kind as sales. Alabama v. Mon¬ 
tague, 117 U. S. 602, 609, 610; United States v. 
Florida East Coast By. Co., 222 Fed. 33, 36 
(C. C. A. 5th) ; Southern By. Co. v. Columbia Com¬ 
press Co., 280 Fed. 344, 347 (C. C. A. 4th). The 
regulations issued under the Act, accordingly, spec¬ 
ify that an article held for consumption is not tax¬ 
able. 9 In addition, the Act provides that refund 
will be made of the tax imposed on floor stocks de¬ 
livered to an organization for charitable distribu- 

9 Regulations 82, Art. 2. That Congress intended this to 
be the construction of the phrase “ other disposition ” is 
further indicated by the fact that the exemption from the 
processing tax (provided by Section 15 (b) of the Act) for 
farmers who have their products processed for consumption 
by their own families, employees, or households, is not re¬ 
peated in connection with the floor stocks adjustment. 
Clearly Congress did not intend to levy a floor stocks tax 
upon goods held by farmers for consumption any more than 
it intended to make farmers liable for the processing of their 
products for their own consumption. It would appear that 
a specific exemption from the floor stocks tax was omitted as 
unnecessary because Congress intended that no consumers 
should be subject to that tax and hence that farmers in their 
capacity as consumers should also be exempt. Furthermore, 
the exemption from the floor stocks tax of retail stocks dis¬ 
posed of within 30 days (Section 16 (b)) would seem 
hardly to be consistent with a tax on goods held for 
consumption. 
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tion or use (Sec. 15 (c) ; Regulations 82, Art. 20). 
Refund will also be made of the tax paid upop floor 
stocks which are exported (Sec. 17 (a)). Apd the 

i 

tax does not apply to retail stocks which aife dis¬ 
posed of within thirty days after the tax takes effect 
(Sec. 16 (b) ). Certainly it cannot be said that this 
levy is on the only use to which the property may 
be put. j 

That the floor stocks tax is not one upon prop¬ 
erty as such and is not one upon a person solely 
because of his ownership of property is further 
made evident when it is considered that apy tax 
imposed on an article which is still held when the 
processing tax terminates will be refunded.! 0 In 
other words, the burden of the tax is lifted unless 
the owner disposes of his commodity durinjg the 
existence of the tax. The tax is not on the property 
but on the use of the property in a particular man¬ 
ner. As the cases cited under point II, supra, 

| 

10 Sec. 16 (a) (2). This result holds true even to the extent 
of reductions in the rate of the processing tax after the 
initial imposition but before its termination, since Section 
16 (e) of the Act, as amended (Act of June 26, 1934, c. 759, 
48 Stat. 1241, Sec. 1, and Act of March 18,1935, Pub. $o. 20, 
74th Cong., Sec. 10), provides that if such a reduction dccurs, 
thereupon there shall be refunded on floor stocks an amount 
equivalent to the difference between (1) the rate of the! proc¬ 
essing tax payable or paid immediately before the decrease 
in rate and (2) the rate of the processing tax which yould 
have been payable with respect to the commodity j from 
which processed if the processing had occurred on th£ date 
of such reduction. 
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indicate, such a levy has always been held to be an 
excise. 11 

Every consideration, then, refutes the argument 
that the floor-stocks adjustment levies a direct tax. 
Viewed separately as an imposition in and of itself, 
it is an excise on a particular use of an article 
processed from a particular commodity. 

2. The floor-stocks adjustment may be separately justi¬ 
fied as a necessary adjunct to the processing taxes 

The floor-stocks tax adjustment may also be sus¬ 
tained as an auxiliary measure designed to prevent 
obstructions to the effective administration of the 
processing tax. Undoubtedly Congress so intended 
it (H. Rep. No. 6, 73d Cong., 1st sess., pp. 5, 6). 
Very serious possibilities faced Congress if the 
processing tax were adopted without any supple¬ 
mental adjustment on floor stocks. In advance of 
the effective date of the tax, it would be likely that 

11 It should also be noted that although it is possible that 
a tax mav be classified as indirect even though its burden 
cannot be shifted (see Knowlton v. Moore , ITS U. S. 41; 
Nicol v. Ames . 173 U. S. 509; Standard Oil Co. v. McLaugh¬ 
lin , 67 F. (2d) 111 (C. C. A. 9th)), it has been said that 
ordinarily all taxes paid primarily by persons who can shift 
the burden upon someone else are considered indirect taxes. 
Pollock v. Farmers' Loan & Trust Co., 157 U. S. 429, 558. 
The floor-stocks levy is of this latter kind. It is imposed only 
in cases where the article is not consumed by the person who 
must pay the tax. It is imposed only where the article is 
transferred, by sale or other disposition, to someone else 
prior to consumption, for if the article is not sold any tax 
paid is refunded upon termination of the processing tax. 
In this transfer there is presented to the taxpayer the op¬ 
portunity of shifting the burden of the tax. 
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processing operations would be greatly increased in 
order to avoid the tax by having on hand veiiy large 
floor stocks of tax-exempt goods. Likewise;, in ad¬ 
vance of termination of the tax, it would he likely 
that processing operations would be curtailed un¬ 
duly in order to avoid the tax by putting ojff until 
afterwards all possible work. Under the Act it was 
probable that processors would have considerable 
advance notice of both events (Sec. 9 (a))!. 12 

If such avoidance were permitted the result would 
be most unfortunate, not only for the Government, 
but also for those processors who did not attempt to 
avoid the tax and for market conditions in {he par¬ 
ticular trade affected. Those who had avoided 

i 

the tax would enjoy a high competitive advantage 
in the market, both after the tax was imposed 
and after it had terminated. Those who had 
not operated their business with an eye to avoid¬ 
ance would be penalized. A wide-spread shift- 

I 

ing of business from one processor to another, out 
of its ordinary channels, and an uneven production 
of goods would result, causing a grave dislocation 
of normal market conditions and much cohfusion 

j 

in industry. Certainly if at any time in the na¬ 
tion’s history such consequences would hate been 
unfortunate, it was during the period in which this 
Act was passed. The desire of Congress was that 
the processing tax should create as little business 

i 

disturbance as possible. 

i 

- . i 

12 Compare the increased imports of cotton in anticipa¬ 
tion of increased tariff duties thereon (Addendum^ 69). 
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In view of these results which were to be antici¬ 
pated if adjustments were not made on floor stocks, 
the provisions adopted by Congress in that regard 
were necessary and proper for carrying into execu¬ 
tion the processing tax which Congress had deter¬ 
mined to impose. The levy on floor stocks at the 
time the processing tax took effect prevented avoid¬ 
ance of the processing tax and prevented competi¬ 
tive inequalities and market disruptions due to the 
inception of the tax. The refund authorized at the 
time the processing tax terminated prevented com¬ 
petitive inequalities and market disruptions after 
the termination of that tax. The net effect of the 
adjustment is that one tax—a processing tax—is 
imposed on the normal operations of the processor 
during the life of the tax. The floor stocks tax 
adjustment thus is an adjunct necessary to the 
successful operation of the processing tax. 

That a measure may be valid as being reason¬ 
ably necessary and proper to the exercise of the 
taxing power of Congress, even though standing 
alone its constitutionality might be subject to 
doubt, has long been recognized. For example, in 
Tyler v. United States, 281 TJ. S. 497, this Court 
held that there might be included in the gross estate 
the value of property held as tenants by the en¬ 
tirety, even though there was no transfer of legal 
title within the meaning of the ordinary legal prin¬ 
ciples applicable to devolution of property. It 
was there said (p. 505) : 

The evident and legitimate aim of Congress 

was to prevent an avoidance, in whole or in 
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part, of the estate tax by this method of dis¬ 
position during the lifetime of the spouse 
who owned the property, or who^e separate 
funds had been used to procure ijt; and the 
provision under review is an adjunct of the 
general scheme of taxation of which it is a 
part, entirely appropriate as a means to that 
end. 

In Taft v. Bowers, 278 U. S. 470, this! Court up¬ 
held a provision requiring the donee of property to 
use the donor’s basis in measuring the taxable gain 
from the sale of property acquired by gift. This 
Court sustained this imposition against the donee 
of taxes on income which had actually accrued in 
the hands of the donor before making thp gift, as a 
provision “ entirely proper for enforcing a general 
scheme of lawful taxation.” 

In Milliken v. United States, 283 U. £j>. 15, there 
were involved the provisions of the Revenue Act 
of 1918, which, for tax purposes, made gifts in con¬ 
templation of death a part of a decedent’s estate. 
The aim of Congress prompting the enactment of 
these provisions was the same as that which 
prompted the enactment of the floor-stocks tax pro¬ 
visions of the Agricultural Adjustrhent Act; 
namely, the enforcing and equalizing of a general 
scheme of taxation. This Court therb observed 
(pp. 23, 24-25) : j 

It is thus an enactment in aid bf, and an 

integral part of, the legislative scheme of 

taxation * * *. 

* * * * * 










Further, as an appropriate and indeed nec¬ 
essary measure to secure the effective ad- 
* 

ministration of a system of death taxes, we 
think the present tax is to be supported as 
an incident and in aid of the exercise of the 
constitutional power to levy a tax on the 
transfer of the decedent’s estate at death. 15 

13 See also Helvering v. City Bank Farmers Trust Co., 
decided by this Court Nov. 11, 1935; Corliss v. Bowers, 281 
U. S. 376, 378; Nichols v. Coolidge, 274 U. S. 531, 542; Flint 
v. Stone Tracy Co., 220 U. S. 107, 176; Nigro v. United 
States, 276 U. S. 332, 351, 353; United States v. Doremus , 
249 U. S. S6, 95. The same rule has been applied to many 
powers of Congress other than the taxing power. For 
instance, in Brown v. United States, 8 Cranch 110, and 
United States v. Chemical Foundation, 272 U. S. 1, 11, the 
confiscation of private property without compensation to 
the owner, even though expressly prohibited by the Fifth 
Amendment, was approved as auxiliary to the war powers. 
Similarly, as being necessary and proper for carrying into 
execution the war powers, approval was given to the action 
of Congress in prohibiting the sale of nonintoxicating 
liquors in Jacob Ruppert v. Coffey, 251 U. S. 264. As 
being necessary and j proper to make effective the Eight¬ 
eenth Amendment, the power to prohibit physicians from 
prescribing intoxicating malt liquors for medicinal pur¬ 
poses was upheld in Everard's Breweries v. Bay, 265 
U. S. 545. See also Lambert v. Yellowley, 272 U. S. 581, 
594, involving a limitation of permissible prescriptions of 
intoxicating liquors for medicinal purposes. Likewise, as 
being necessary and proper for carrying into execution the 
power to regulate commerce among the several States, Con¬ 
gress was permitted to regulate business done in stockyards 
in connection with the regulation of the business of the 
packers done in interstate commerce, Stafford v. 'Wallace , 
258 U. S. 495, 513; to require safety appliances upon cars, 
even when used in intrastate commerce, Southern Ry. Co. v. 
United States, 222 U. S. 20; and to regulate freight rates 
even to the extent of affecting intrastate rates, American 
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As this Court stated in District of Columbia v. 
Brooke, 214 U. S. 138, 150, in levying a tax “not 

only the purpose of a law must be considered, but 
the means of its administration—the wayjs it may 
be defeated.” Congress, in levying the processing 
tax, considered its administration and thd ways in 
which it might be defeated, and found it necessary 
to supplement the processing tax with] a floor 
stocks tax adjustment. That provision is i reason¬ 
able and proper means of enforcing and equalizing 
the general scheme of the processing tax, and 
whether or not it would be constitutional as a sep¬ 
arate tax, it is valid under the rule of tte above 
cases. 

i 

It is submitted, therefore, that considered either 
as a separate excise or as an auxiliary jmeasure 
designed to defeat obstructions to the effective ad¬ 
ministration of the processing tax, the floc^r stocks 
tax adjustment must be sustained. In any event, 
it is submitted that the floor stocks tax adjustment 
is separable (see Section 14) from the processing 
tax provisions to which it is merely supplementary. 

Express Co. v. Caldwell , 244 U. S. 617. And in Chicago 
Board of Trade v. Olsen , 262 U. S. 1, it was held that Con¬ 
gress, in order to make effective its regulation under the 
interstate commerce clause of the sales of graijn on ex¬ 
changes, also had the power to impose certain regulations 
upon boards of trade which made no such sales. 
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IV 

THE PROCESSING AND FLOOR STOCKS TAXES ARE UNI¬ 
FORM THROUGHOUT THE UNITED STATES 

As excises, the processing and floor stocks taxes 
satisfy the constitutional requirement of uniform¬ 
ity. It is settled that this requirement is simply 
that of geographical uniformity. Knowlton y. 
Moore, 178 U. S. 41, 96. The tax must operate with 
the same force and effect in every place where the 
subject of it is found. Head Money Cases, 112 U. S. 
580, 594; Knowlton v. Moore, supra; Patton v. 
Brady, 184 U. S. 608; Billings v. United States, 
232 U. S. 261, 282; Brushaber v. Union Pac . R. R., 
240 U. S. 1, 24; LaBelle Iron Works v. United 
States, 256 U. S. 377; Bromley v. McCaughn, 280 
U. S. 124, 138. Certainly the taxes here involved 
so operate. 

Any contention that the uniform application of 
the processing and floor stocks taxes is destroyed 
by Section 11 of the Act is not well taken. That 
section defines “ basic agricultural commodity ” as 
meaning certain enumerated articles “and any re¬ 
gional or market classification, type, or grade 
thereof.” Nothing in this provision permits the 
tax to operate with different force and effect in 
different states. An argument to the contrary 
would ignore common agricultural usage. Section 
11 merely permits the separation, for the purposes 
of the Act, of varieties with quite different char- 
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| 

acteristics and uses which are already recognized 
and dealt with by the trade as distinct corahiodities. 

Due to the effect of climate and soilj—which 
plainly have regional differentiations—tjhe vari¬ 
eties of a crop may differ primarily according to 
the geographical location of the crop. An Example 
of this is furnished by tobacco, the only I crop to 
which these provisions of Section 11 have so far 
been found applicable. Tobacco Regulations, Se¬ 
ries 2, recognize the following as separate market 
classifications of tobacco under Section 11: cigar- 
leaf, Maryland, Burley, flue-cured, fire-cu^ed, and 
dark air-cured. A number of these h&ve the 
effect of and may properly be described as 
regional classifications. For instance, Maryland 
tobacco can be grown only in the counties of 
southern Maryland, and Burley tobacco is pro¬ 
duced primarily in central and northeastern Ken¬ 
tucky, southern Ohio and Indiana, western West 
Virginia, central and eastern Tennessee, hnd sec¬ 
tions of Virginia, North Carolina, Missouri, and 
Arkansas. See Service and Regulatory Announce¬ 
ments, No. 118, Bureau of Agricultural Economics, 
Department of Agriculture, November 192£j. How¬ 
ever, it is plain that these classifications ate made 
not in order to tax one part of the Natioh differ¬ 
ently from another, but in order to recognise actual 
existing distinctions between different varieties of 
the crop. 

The fact that articles of a variety classified 
separately under Section 11 may exist or be pro- 
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duced in only one part of the Nation is immaterial. 
In selecting subjects for taxation, Congress is not 
confined to those which exist uniformly in the sev¬ 
eral States. Floridan.Mellon, 273U. S. 12,17; Flint 
v. Stone Tracy Co., 220 U. S. 107,173; Knowlton v. 
Moore, supra, p. 108; Head Money Cases, supra; 
Patton v. Brady, supra; Clark Distilling Co. v. 
West’n Md. By. Co., 242 U. S. 311, 326; Poe v. 
Seaborn, 282 U. S. 101, 117; Phillips v. Commis¬ 
sioner, 283 U. S. 589. Congress may make any 
reasonable classification for tax purposes which it 
wishes, and as long as the tax operates uniformly in 
regard to each class, the tax is valid. Alaska Fish 
Co. v. Smith, 255 U. S. 44, 49-50. 14 

Moreover, since no regional classifications of 
cotton have ever been announced by the Secretary 
of Agriculture, the respondents have shown no 
basis on which they may raise any question 
in regard thereto. It will be time enough to con¬ 
sider such a complaint when classification is at¬ 
tempted. Yazoo <& Miss. R. R. v. Jackson Vine¬ 
gar Co., 226 U. S. 217, 219; United States v. Sulli¬ 
van, 274 U. S. 259. A litigant can be heard to ques- 

14 Since this Court has discussed the matter of classifica¬ 
tion identically in connection with the requirement of uni¬ 
formity ( Alaska\ Fish Co. v. Smith , supra; Nicol v. Ames, 
173 U. S. 509) and under the Fifth Amendment (McCray 
v. United States , 195 U. S. 27), the question is fully de¬ 
veloped only once in. this brief in our argument on the 
Fifth Amendment, infra , p. 116, and the Court is respectfully 
referred to that presentation for further citation of au¬ 
thorities on this point. 





tion only those matters which are being or are 
about to be applied to his disadvantage. Utah 
Power and L. Co. v. Pfost , 286 U. S. 165, 186; 
Dahnke-Walker Co. v. Bondurant, 257 11. S. 282; 
Oliver Iron Co. v. Lord, 262 U. S. 172, 180-181; 
Jeffrey Mfg. Co. v. Blagg, 235 U. S. 371, 576; 


Gorieb v. Fox, 274 U. S. 603, 606. As whs stated 
in Hicklin v. Coney, 290 U. S. 169,172-17$: 

Another objection, that the Railroad Com¬ 
mission was authorized to regulate the rates 
of private contract carriers, was ^nswered 
by the state court in saying that fhe Com¬ 
mission had never exercised such a power, 
“if any it has under the act”, and hfence that 
appellant had no ground for complaint. 
This is an adequate answer here|, on the 
present showing, as the Court does not deal 
with academic contentions. [Citing cases.] 


This Court will not assume in advance, as Would be 
necessaiy here were the taxes to be held nonuni¬ 
form because of Section 11, that an unconstitu¬ 
tional administrative order will be issued. Ex 
Parte La Prade, 289 U. S. 444, 458; First National 
Bank v. Albright, 208 U. S. 548; Edelma 4 v. Boe¬ 
ing Air Transp., 289 U. S. 249, 253; Gilchrist v. 
Interborough Co., 279 U. S. 159; Prentis v. Atlan¬ 
tic Coast Line, 211 U. S. 210; Henderson Water 
Co. v. Corp. Comm., 269 U. S. 278. 

We submit, then, that respondents cannqt object 
to Section 11 as destroying the otherwise! obvious 
uniformity of the taxes, and, further, thai even if 
they could, such objection would not be well taken. 
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Y 

THE TAXES INVOLVED IN THIS CASE ARE NOT INVALID 
BECAUSE OF IMPROPER DELEGATION OF LEGISLATIVE 
POWER 

A principal ground upon which the court below 
found the tax to be unconstitutional was that there 
had been an improper delegation of legislative 
power. We submit that careful analysis will show 
this objection to be fallacious. 

The issue of delegation of power presented by 
this case is whether the processing and floor stocks 
taxes here involved were imposed in violation 
of the principle that the legislature may not 
abdicate its powers. The validity of the Secretary 
of Agriculture’s authority to enter into marketing 
agreements, to issue licenses, and to determine 
rates of tax on competing commodities is not here 
involved in any sense, since these provisions are 
entirely separate and no action thereunder has 
been taken with respect to respondents. More¬ 
over, there is no basis presented by the record in 
this case upon which any adequate determination 
of the validity of such action could be made. In 
order fully to dispose of respondents’ contentions, 
the government will, however, develop in detail 
each part of the administrative process bearing in 
any way upon the taxes here involved, to which 
objections have been or may be made—which will 
necessarily extend the discussion. 
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Complaint has been made that the Act jinlaw- 

! 

fully authorizes the Secretary to determine (jl) the 
rate of taxation or adjustments thereof in connec¬ 
tion with the processing tax and the floor stocks 
tax, (2) the time at which the taxes should take 
effect, and (3) the time at which they should ter¬ 
minate. Each of these will be discussed under the 
main headings below. 

1. Congress has not unlawfully delegated to th^ Secre¬ 
tary power to determine the rate of the tax 

| 

Respondents contend that Congress has invested 
the Secretary with power to fix the tax rate I in the 
first instance, and also to adjust the rate from 
time to time. On the contrary, however, the rate 
of the tax is defined with detailed exactness by Con¬ 
gress with respect to both (a) the processihg tax 
and (b) the floor stocks tax, the Secretary being 
merely directed to make certain prescribed xpathe- 
matical computations. No issue is raised lj>y the 
present case as to whether legislative power has 
been improperly delegated with respect to adjust- 
ments in the tax rate, but even if this questioh were 
presented, there has been no improper delegation 
of power in this respect. j 

a. Determination of the rate of the processing tax ! 

| 

Subsections (b) and (c) of Section 9 provide 
that: 

The processing tax shall be at such rate 
as equals the difference between the chrrent 
average farm price for the commodity and 

24926—35-4 
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the fair exchange value of the commod¬ 
ity * * *. 

* * * the fair exchange value of the 

commodity shall be the price therefor that 
will give the commodity the same purchas¬ 
ing power, with respect to articles farmers 
buy, as such commodities had during the 
base period 15 * * *; and the current av¬ 

erage farm price and the fair exchange value 
shall be ascertained by the Secretary of 
Agriculture from available statistics of the 
Department of Agriculture. 

The formula established by these sections, when 
read in the light of the widely used official statistics 
gathered for many years by the Department of 
Agriculture, requires the simplest of mathematical 
computations from figures designated by Congress. 16 

15 By Section 2(1) the base period for cotton is fixed as 
August 1909 to July 1914. 

10 The accuracy of the mathematical computations is not at 
issue—an allegation that the rate was not in accordance with 
the act was stricken from the receivers’ report upon the re¬ 
ceivers’ own motion (R. 8, 12). For that reason there was 
no necessity for the computation to be set forth in detail in 
the record. However, since the Circuit Court of Appeals 
apparently misunderstood the method followed it may be 
well to set it forth in full. The average farm price of lint 
cotton during the base period was 12.4 cents per pound gross 
weight or 12.9 cents net weight, i. e., after deducting the 
weight of the tare. (Official statistics show this weight to 
be 22 pounds and treat bales of 500 pounds gross weight as 
equivalent to bales of 478 pounds net. See, e. g., Yearbook 
of Agriculture, 1933, United States Department of Agricul¬ 
ture, p. 472, Table 103, note 6. With respect to the signifi¬ 
cance of tare in relation to the weight of cotton, generally, 
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Since January 1908, the Department of [Agri¬ 
culture has collected and published at monthly in¬ 
tervals current average farm prices of various 
crops, including cotton (Addendum 16). These 
publications have received wide-spread recognition 
and distribution throughout the country arid are 
furnished to the press (Addendum 17-18). | They 
have been known to and used extensively by [mem¬ 
bers of Congress (Addendum 18). Since 1909 the 
Department has also collected information on 

i 

prices of articles farmers buy and since 1928 has 
published at quarterly intervals an index of prices 
based on this information (Addendum 18). 17 This 


see Addendum 20-21.) The average farm price as pf June 
15, 1933, published June 27, 1933 (the latest statistics avail¬ 
able to the Secretary of Agriculture on July 14, 1933, when 
the rate was determined (R. 15)), was 8.7 cents per pound 
gross weight or 9.1 cents net weight. The record shows 
only the gross weight figures (R. 16, 22, 25). When the rate 
was determined, the latest index of prices of articles farmers 
buy -was that of June 15, 1933, published June 27, 1933 (R. 
23-24). This was 103 percent of such prices during the base 
period (R. 24). Consequently the fair exchange value (12.9 
centsX103 percent) was 13.3 cents per pound, net weight, 
and the tax rate (13.3 cents—9.1 cents) was 4.2 cents per 
pound, net weight. The original data, on which the! compu¬ 
tations were based, extended only to the first decimal place. 
Consequently, the rate itself was not carried beyond the first 
decimal. 

17 See also Index Numbers of Prices Paid by Farihers for 
Commodities Bought 1910-1934, Bureau of Agricultural Eco¬ 
nomics, Division of Statistical and Historical Research, 
United States Department of Agriculture, June 1933, and 
September 1934. 


i 


i 
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index has also received wide distribution and has 
been used by members of Congress (Addendum 
20). Both studies have been collected according to 
a regularly established and unvarying procedure 
(Addendum 16-20). 18 

The method by which the fair exchange value, 
or parity price, is determined from these two sets 
of statistics is as follows: The average farm price 
during the base period is multiplied by the 
current index of prices farmers pay. Thus, if 
cotton sold for 12 cents per pound during the 
base period and if the index of prices of 
articles farmers buy has risen 10% since that 
time, the parity price, i. e., the comparable present- 
day price for cotton equivalent in purchasing 
power to the base period price, would be 110% of 
12 cents or 13.2 cents per pound. This method of 
determining th^ parity price was regularly used 
during the Congressional hearings on the present 
Act, prior to its passage, and on related measures, 
to demonstrate concretely the results of the appli¬ 
cation of the formula. 19 

18 See also Index Numbers of Prices Paid by Farmers for 
Commodities Bought, supra . 

19 Secretary Wallace, in testifying before the Senate Com¬ 
mittee on Agriculture and Forestry, described 44 parity 
price ”, the popular term used instead of the statutory ex¬ 
pression 44 fair exchange value ”, as: 

44 The basic relationship existing from 1909 to 1914 be¬ 
tween the particular commodity and the prices of things 
which the farmers bought. The price of things which 
farmers are buying today costs them about 104 percent of 
that basic period. The price of wheat in the basic period 
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Furthermore, the studies referred to are tlje only 
studies of the kind compiled and published by the 

j 

Department of Agriculture and are the bfficial 
figures used by the Department in its varied Activi¬ 
ties (Addendum 20). It is further significant that 
the figures are compiled by the Bureau of Agricul¬ 
tural Economics. (Addendum 18, 20; see Index 
Numbers of Prices Paid by Farmers for Commodi¬ 
ties Bought, supra, p. 51, note 17.) The Agricul¬ 
tural Adjustment Act is administered by a sepa¬ 
rate agency within the Department (Spction 
10 (a)). Thus Congress has designated a well- 
known and clearly defined formula to be applied 
to equally well-known official statistics regularly 
gathered wholly independently of the Act. 

was, we will say. 90 cents; 104 percent of 90 cents wbuld be 
roughly, 94 cents. That is the way in which we ascertain 
it.” (Hearings before Senate Committee on Agriculture 
and Forestry, on H. R. 3835, 73d Cong., 1st Sess., p. 25.) 

The Report of the House Committee on Agriculture, un¬ 
der the heading “ The Object of the Bill ”, states that “ If 
the basic agricultural commodities were now at price levels 
which would give them at farm prices a value equivalent to 
their pre-war purchasing power the prices therefor would be 
approximately as set out in the following tables * j* *.” 
The tables referred to list prices of February 15, 1938, and 
“ Parity price as of Feb. 15, 1933.” 73d Cong., 1st SeSs., H. 
Rep. No. 6, p. 2. j 

See also pages 27-30, Hearing on Agricultural Adjustment 
Program before House Committee on Agriculture, Decem¬ 
ber 1932, Serial M, containing tables prepared by Bureau 
of Agricultural Economics, Department of Agriculture, 
showing 1910-1914 and 1922-1931 farm prices and indibes of 
prices paid by farmers and the method of commuting 
“parity prices” by multiplication of 1910-1914 prices by 
current index of prices paid by farmers. 






Average farm prices and prices of things 
farmers buy were not to be determined by means 
of any investigations or studies to be instituted as a 
result of the Act, although Hampton dcCo.v. United 
States, 276 U. S. 394, is direct authority that 
this would have involved no improper delegation 
of legislative power. Current average farm priced, 
average farm prices during the base period, and 
the index of the costs of articles farmers buy (with 
the base period as the norm) all had been and were 
determined regularly and officially by the Depart¬ 
ment of Agriculture long before the Act was passed. 
Base period prices were physically in existence 
when the Act was passed and were directly desig¬ 
nated by the Act. The later figures could be com¬ 
piled only in the future and were to be compiled by 
a Bureau not charged with the administration of 
the Act. The record contains no contention, and 
it cannot be presumed, that in the preparation of 
the statistics to which the statutory formula was 
applied in the case of cotton, there was any varia¬ 
tion from the normal procedure. United States 
v. Chemical Foundation, 272 U. S. 1, 14, 15. In¬ 
deed, the record shows affirmatively that the re¬ 
ports and statistics to which the formula was so 
applied were gathered in accordance with the 
established practice (R. 16, Finding 11; Addendum 
18,19). 
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Congress not only “legislated on the subject as 
far as was reasonably practicable” (Buttfteld v. 
Stranahan, 192 U. S. 470, 496) ; its mandate re- 
quired the exercise of no discretion or judgment 
by the Secretary of Agriculture. Such a mandate 
involves no question of delegation of power, but is 
a direct legislative determination of the rate bf the 
tax. As stated by this Court in Michigan Central 
Railroad v. Powers, 201 U. S. 245, 297: 


* * * where a legislature enacts a spe¬ 

cific rule for fixing a rate of taxatiqn, by 
which rule the rate is mathematically de¬ 
duced from facts and events * * * cre¬ 

ated without reference to the matter of that 
rate, there is no abdication of the legislative 
function, but on the contrary, a direct (legis¬ 
lative determination of the rate. I 


b. Determination of the rate of the floor stocks tax 1 

i 

Section 16 (a) provides for a tax adjustment 
(Floor Stocks Tax) as to any article already 
processed from any commodity, with respect to 
which the processing tax is to be levied, hel^L for 
sale or other disposition on the date the processing 
tax first takes effect. The amount of this tax 
adjustment is to be— 

equivalent to the amount of the processing 
tax which would be payable with respept to 
the commodity from which processed, if the 
processing had occurred on such date, j 




i 

i 
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And Section 10 (c) authorizes the Secretary of 
Agriculture, with the approval of the President, 
to establish by regulation ‘ 6 conversion factors for 
any commodity and article processed therefrom 
to determine the amount of tax imposed * * V’ 
Pursuant to these provisions, the Secretary of 
Agriculture, by regulations approved by the Presi¬ 
dent, established conversion factors which deter¬ 
mined the amount of the tax imposed upon stocks 
of articles processed from cotton (R. 11, Finding 8; 
Addendum 2-4). This involved a purely mathe¬ 
matical, although necessarily detailed, computa¬ 
tion based upon the proportion of cotton contained 
in various articles manufactured from cotton (Ad¬ 
dendum 22-23). This was based upon statistics 
collected by officials of the Department of Agri¬ 
culture ( Ibid .), was directly related to the re¬ 
searches normally carried on by the Department 
(Iiid.) and was merely such an administrative de¬ 
termination as the Congress could properly di¬ 
rect the Secretary of Agriculture to perform. The 
collection of statistics determining the portion of 
the rate of the processing tax to be allocated to the 
various articles manufactured from cotton and the 
consequent mathematical computations were too 
complex to permit of Congressional action and 
were of such a nature as to be properly carried 
out by administrative officials under the directions 
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of Congress. 20 Cf. Monongahela Bridge v. United 
States, 216 U. S. 177, 193; United States v. Gri- 
maud, 220 U. S. 506, 516; United States v. Siireve- 
port Grain & El Co., 287 U. S. 77, 85. 


c. Adjustments in the tax rate 

Section 9 (a) of the Act provides that th$ rate 
of the processing tax determined as of the date the 
tax first takes effect shall be adjusted by the Secre¬ 
tary to conform to the requirements of Section 
9 (b) at such intervals as he finds necessary to effec¬ 
tuate the declared policy. Section 9 (b), in addi¬ 
tion to establishing the formula for the ascertain¬ 
ment of the maximum rate, also directs the Secre¬ 
tary to establish a lower and different rate finder 
certain conditions. It has been contended thfit the 
fact that Congress authorized the adjustments 
contemplated by these provisions invalidates the 
entire taxation program. 

No action has been taken by the Secretary I pur¬ 
suant to either of these sections resulting in! any 
adjustment of the rate of the processing tax on cot¬ 
ton. Respondents have not been affected by these 


20 The amended regulations, which apply to refund^ and 
to compensating taxes under Sections 15, 16 and 17, Estab¬ 
lishing conversion factors for articles processed from cbtton 
fixed more than 1,000 conversion factors for various clashes of 
articles. Cotton Regulations, Series 2, Supplement 2, Agri¬ 
cultural Adjustment Administration, United States Depart¬ 
ment of Agriculture (November 29, 1933). 









provisions, and consequently, the question of their 
validity is not properly involved here. 21 Further¬ 
more, these provisions are entirely separable 
from the rest of the Act. It is significant that 
the Act has been administered with regard to 
cotton for several years without the exercise 
of the adjustment provisions. It is plain that if 
they were eliminated “a workable plan” for the 
raising of revenue “would still remain.” See 
Weller v. New York, 268 U. S. 319, 325. However 
necessary the application of the adjustment provi¬ 
sions may be to carry out the purposes of Congress 
with respect to other commodities, this fact clearly 
indicates that its application to the cotton taxes 
is not necessary, and sustains the presumption 
arising from the Congressional declaration of sep¬ 
arability in Section 14. (See Champlin Refining 

21 See Walsh v. Columbus , etc., Railroad Co., 176 U. S. 
469; Smiley v. Kansas, 196 U. S. 447, 457; Mountain Tim¬ 
ber Co. v. Washington, 243 U. S. 219, 242; Jeffrey Mfg. 
Co. v. Blagg, 235 U. S. 571, 576; District of Columbia v. 
Brooke, 214 U. S. 13S, 149, 152; Yazoo & Miss. R. R. v. 
Jackson Vinegar Co., 226 U. S. 217, 219; Plymouth Coal Co. 
v. Pennsylvania, 232 U. S. 531, 544; Brazee v. Michigan, 241 
U. S. 340, 343-344; Gorieb v. Fox, 274 U. S. 603, 606; 
Dahnke-Walker Co. v. Bondurant, 257 U. S. 282, 287; 
Massachusetts v. Mellon, 262 U. S. 447, 488; Chicago Board 
of Trade v. Olsen, 262 U. S. 1, 42; Utah Power & L. Co. v. 
Pfost, 286 U. S. 165, 186; Champlin Mfg. Co. v. Commis¬ 
sion, 2S6 U. S. 210, 234-235; Stephenson v. Binford, 287 
U. S. 251, 277; Hicidin v. Coney, 290 U. S. 169, 172; Louis . 
& Nash. R. R. Co. v. Finn, 235 U. S. 601, 610; United States 
v. Sullivan, 274 U. S. 259, 264; Oliver Iron Co. v. Lord, 262 
U. S. 172,180-181. 
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Co. v. Commission, 286 U. S. 210, 235, as to the 
Congressional intent.) Respondents should not 
be allowed to escape compliance witty, applicable 
and valid taxes by asserting the invalidity of! other 
separable provisions which have not been an^L may 
never be put into effect. 22 j 

i 

In any event, it is submitted that the authority 
conferred upon the Secretary by these provisions 
is not unlawful. j 

(1) Section 9 (a) provides that the rate qf tax 
determined in conformity with the requirements of 
Section 9 (b) “shall, at such intervals as the Secre¬ 
tary finds necessary to effectuate the declared 
policy, be adjusted by him to conform to such 
requirements.” In other words, the Secretary is 
to ascertain from time to time the difference be¬ 
tween the current average farm price and the fair 
exchange value and adjust the rate accordingly. 

If the Secretary could be empowered to ascertain, 
as of the date of the first imposition of a processing 
tax, the difference between the current farm iprice 

22 The same holds true with respect to the compensating 
taxes provided for in Section 15 (d) and referred to by the 
court below. These taxes, which can become effective only 
after notice and opportunity for hearing, are designed to 
protect processors of basic commodities from competitive 
disadvantages. The imposition of such taxes on other tax¬ 
payers cannot adversely affect respondents, and they cannot 
properly question the Secretary’s powers with respect 
thereto. Moreover, Section 15 (d) is separable and eyen if 
invalid would not affect the taxes here involved imposed 
under Section 9 (a). For these reasons we do not d^em it 
necessary to discuss compensating taxes. 


i 

! 
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and the fair exchange value of a commodity subject 
to the processing tax, it follows that he could also 
be authorized to ascertain that difference from time 
to time as the specified conditions changed mate¬ 
rially. Such subsequent action, in any sound and 
practical sense, can be only based upon a finding 
that a new difference between the current farm 
price and the parity price—genuinely representa¬ 
tive of a change in the basic conditions affecting 
prices, not a mere fluctuation due to speculation 
or other temporary causes—had been reached. 
Congress could not foretell when such a change 

i 

would occur, nor the extent of such changes 
when they did occur. It was proper and neces¬ 
sary to leave the ascertainment of this fact to the 
Secretary of Agriculture, who by reason of the con¬ 
tinual reports received and computations made, 
with respect to farm prices and to prices of articles 
farmers buy, by experts within his Department was 
regularly informed of these matters and peculiarly 
qualified to make such determinations. 

The Tariff Act of 1922, sustained in Hampton & 
Co . v. United States, supra, empowered the Presi¬ 
dent to determine when the duties fixed in the Act 
or by his proclamation failed to equalize the differ¬ 
ences between foreign and domestic costs. Obvi¬ 
ously he was to ignore temporary fluctuations in 
those differences and to act only when the investi¬ 
gations of the Tariff Commission disclosed that a 
new level of difference had been reached. The very 
same kind of determination is required of the Sec- 



retaiy of Agriculture by this Act. Indeed, the au¬ 
thority here conferred upon the Secretary is less 
than the power of the President under the Tariff 
Act sustained in Field v. Clark, 143 U. S. 649. 
There the President could suspend the operation of 
the statute “for such time as he shall deem jjust.” 
With respect to this power, this court said (p. 693) : 


He had no discretion in the premises ex¬ 
cept in respect to the duration of the sus¬ 
pension so ordered. But that related only 
to the enforcement of the policy established 
by Congress. 


So here, the discretion in respect to the thine of 
adjustment related only to the enforcement bf the 
policy established by Congress—a policy far more 
definite than that upheld in Field v. Clark, j 
(2) Section 9 (b) provides that if the Secretary 
has reason to believe that the processing tax i (at a 
rate equal to the difference between the chrrent 
farm price and the fair exchange value of the com¬ 
modity taxed): 


* * * win cause such reduction in the 
quantity of the commodity or products 
thereof domestically consumed as to i*esult 
in the accumulation of surplus stocks of the 
commodity or products thereof or ip the 
depression of the farm price of the | com¬ 
modity, then he shall cause an appropriate 
investigation to be made and afford due no¬ 
tice and opportunity for hearing to inter¬ 
ested parties. If, thereupon, the Secretary 
finds that such result will occur, then the 
processing tax * * * shall be at such 
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rate as will prevent such accumulation of 
surplus stocks and depression of the farm 
price of the commodity. 

It seems obvious that this authorizes only a 
lowering of the rate of tax, since plainly an in¬ 
crease of rate could not aid consumption of the 
taxed commodity. This was expressly set forth in 
the Committee Reports as the Congressional inten¬ 
tion. 23 

With this in mind the need and validity of the 
provision become clear. The Agricultural Adjust¬ 
ment Act was designed to aid producers of agricul¬ 
tural products and thereby to promote the welfare 
of the nation generally. Any loss of markets for 
agricultural products through decrease in domestic 
consumption as a result of processing taxes was 
naturally to be avoided, as far as possible. Conse¬ 
quently, Congress provided that if a given rate of 
tax at the prescribed amount would cause such a 
decrease in consumption as to increase surpluses or 
to lower prices, the Secretary—after public hearing 
and full notice—was to determine such a lower rate 
as was necessary to avoid these results. 

It is to be noted that the result of this determi¬ 
nation would be not the imposition of additional 
taxes, but a partial relief from existing taxes. A 
statute which “grants the taxpayer the benefit of 
discretionary action” by an administrative official 

23 H. Rep. No. 6, 73d Cong., 1st Sess., p. 5; H. Rep. No. 
100, 73d Cong., 1st Sess., pp. 9-10. 


63 


has been upheld by this Court, even though the 
statute was construed to preclude judicial review of 
the exercise of broad discretion there involved. 
Heiner v. Diamond Alkali Co., 288 U. S. 502, 507. 
Moreover, Congress obviously patterned thei pro¬ 
cedure to be followed here upon the provisions of 
the present Tariff Act, the precursor of which was 
sustained although it went much further thati the 
present Act in that it permitted the imposition of 
increased duties. 24 Hampton & Co. v. limited 
States, 276 U. S. 394. An investigation involv- 

ing hearings and notice is required here as it was 

| 

in that Act. It is submitted that the determination 
required is of no less certainty than that required 
by the Tariff Act of 1922 and is as equally within 
the special competence of the experts of the Depart¬ 
ment of Agriculture as the determination under 

the Tariff Act was within that of the Tariff 

] 

Commission. 

We submit, therefore, that there was no unlawful 
delegation of authority in the original deterrhina- 
tion of the rate of the tax, that respondents ar0 not 
in a position to question the adjustment provisions, 
and that even if they were, no unlawful delegation 
would be found. We submit the delegation of 
necessary administrative detail of this kind was 
not improper. 

24 See H. Rep. No. 6, 73d Cong., 1st Sess., p. o: “ In, their 
legal aspects these flexible tax provisions are similar to the 
provisions of the Tariff Act of 1930 providing for the 
flexible tariff.” 
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2. There is no improper delegation of legislative power 
to the Secretary of Agriculture as to the time when 
the processing taxes become effective 

Aside from the determination of the rate of 
taxation, it is contended, secondly, that the Act im¬ 
properly confers upon the Secretary unfettered dis¬ 
cretion to determine when the taxes shall be im¬ 
posed. This argument takes several forms—it is 
applied (a) to the determination of the marketing 
year during which the taxes are effective, (b) to the 
initiation of the taxes for any subsequent market¬ 
ing year or for any commodity, and (c) to the 
termination thereof. Each of these contentions 
will be treated under the separate headings below. 

a. The determination of the marketing year involves no exercise of 

legislative powers 

It cannot seriously be contended that the Sec¬ 
retary of Agriculture may initiate a processing 
tax upon any particular day in the year which he 
may choose. Section 9 (a) specifies that process¬ 
ing taxes are to become effective “from the begin- 
ning of the marketing year ” of the commodity 
with respect to which such tax is levied. (Italics 
supplied.) That section also provides that: 

The marketing year for each commodity 
shall be ascertained and prescribed by 
regulations of the Secretary of Agricul¬ 
ture. * * * 

No delegation of law-making power is involved 
in this provision. Each agricultural commodity 
has a well-defined annual period within which its 


65 


marketing takes place. 25 Congress directed the Sec¬ 
retary of Agriculture to ascertain and prescribe 
that period for each commodity involved ih the 
Act. In the case of cotton, the only commodity 
before this Court, the commercial custom id the 
industry and the physical facts as to the seasonal 
nature of the production of the crop, have tnade 
August 1 the universally accepted date for the be¬ 
ginning of the marketing year for each new cptton 
crop (R. 11-12, Finding 11; Addendum 21h22). 
Since the year 1914, the date of August 1 ab the 
beginning of the cotton marketing year has been 
officially adopted by the Departments of Agricul¬ 
ture and Commerce, by other governmental ahd by 
private agencies (Ibid.). Congress itself has 
recognized this date. 26 j 

25 Prior to the beginning of this marketing period the 
reserve stocks (or so-called “ carry-over ”) of the commodity 
are at a minimum. The Yearbook of Agriculture, and other 
official and nonofficial statistical publications, have long 
classified crop data in marketing years beginning at the time 
of the start of new-crop movement. See Yearbook of Agri¬ 
culture, 1932, United States Department of Agriculture, pp. 
588-593 (for wheat), pp. 615-616 (for corn), pp. 6^6-671 
(for cotton), pp. 787-788 (for hogs). 

26 The Act entitled “An Act authorizing the Secretary of 
Agriculture to collect and publish statistics of the grade and 
staple length of cotton ” (c. 337,44 Stat. 1372) provided that 
“ The Secretary of Agriculture be, and he is hereby, author¬ 
ized and directed to collect and publish annually, * | * * 
statistics or estimates concerning the grades and staple length 
of stocks of cotton, known as the carry-over, on hand the 1st 
of August of each year * * 

24926—35 5 
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It is plain that no unlawful discretion is exer¬ 
cised by the Secretary of Agriculture in the deter¬ 
mination of the date on which the current market¬ 
ing year for cotton begins. He is merely directed 
to make findings as to commercial practice (see 
Houston v. St. Louis Packing Co., 249 U. S. 479; 
Brougham v. Blanton Mfg. Co., 249 U. S. 495; Butt- 
field v. Stranahan, 192 U. S. 470), and as to a well- 
recognized fact relating to the production and 
marketing of cotton. 

b. Congress has established definite and readily ascertainable stand¬ 
ards which, when found applicable to the facts and conditions in 
the industry, require the Secretary to initiate reduction programs 
involving rental or benefit payments 

It is contended that no adequate standard is pro¬ 
vided to govern the initiation of reduction pro¬ 
grams involving rental or benefit payments and that 
because the tax is to become effective upon the 
initiation of reduction programs involving rental 
or benefit payments, the tax provisions are invalid. 
On the contrary^ however, Congress has directed 
the Secretary to make rental or benefit payments 
whenever he finds certain readily ascertainable ob¬ 
jective conditions and, consequently, the initiation 
of the processing tax is not dependent upon unfet¬ 
tered administrative discretion. 

Section 9 (a) provides that u a processing tax 
shall be in effect * * * from the beginning of 
the marketing year * * * next following the 
date” upon which the Secretary makes a required 
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determination (and proclamation of such deter¬ 
mination) to put into operation the rental o\r ben¬ 
efit payment provisions of Section 8 (1). Tiie lat¬ 
ter section empowers the Secretary to initiate a 
program of voluntary acreage reduction and “to 
provide for rental or benefit payments in connec¬ 
tion therewith”; but such a program may only be 
initiated “in order to effectuate the declared pol¬ 


icy” of the Act. The “declared policy”, thus in¬ 
corporated by reference, is embodied in Section 2 
and (unlike Section 1 of the National Industrial 
Recovery Act) prescribes a definite and certain 
standard within 'which the authoritv conferred bv 

i 

Section 8 (1) is to be exercised. Thus, the author¬ 
ity conferred upon the Secretary by Section 8 (1) 
is to be exercised, under Section 2, in order— j 


(1) To establish and maintain sucli bal¬ 
ance between the production and consump¬ 
tion of agricultural commodities, and| such 
marketing conditions therefor, as will re¬ 
establish prices to farmers at a level: that 
will give agricultural commodities a j pur¬ 
chasing power with respect to articles! that 
farmers buy, equivalent to the purchasing 
power of agricultural commodities in the 
base period. The base period in the case of 
all agricultural commodities except tobacco 
shall be the pre-war period, August 1909- 
July 1914. In the case of tobacco, the base 
period shall be the post-war period, August 
1919-J uly 1929. j 
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Certain limitations are attached to this author¬ 
ity, as follows: 

(2) To approach such equality of pur¬ 
chasing power by gradual correction of the 
present inequalities therein at as rapid a 
rate as is deemed feasible in view of the 
current consumptive demand in domestic 
and foreign markets. 

(3) To protect the consumers’ interest by 
readjusting farm production at such level 
as will not increase the percentage of the 
consumers’ retail expenditures for agri¬ 
cultural commodities or products derived 
therefrom, which is returned to the farmer, 
above the percentage which was returned to 
the farmer in the pre-war period, August 
1909-July 1914. 

This section sets forth a clear and unequivocal leg¬ 
islative standard—the raising of the purchasing 
power of agricultural commodities to the level 
which these commodities had in the base period, 
i. e., the attainment of the “parity price.” To 
guide the Secretary in the accomplishment of the 
desired objective, a consideration of “the current 
consumptive demand in domestic and foreign mar¬ 
kets” is required to insure that the object of Con¬ 
gress will be accomplished by “gradual correction 
of the present inequalities” in the purchasing 
power of agricultural and other commodities. As 
a further guide to the Secretary, it is provided that 
the consumers’ interest is to be protected by the 
restriction in Section 2 (3) upon the percentage of 




the consumers’ retail expenditures for agricultural 
commodities which is to he returned to the farmer. 
The standard is thus much more definite thanjmany 
which have been upheld as constitutional b^ this 
Court. Cf. Buttfield v. Stranalfian, 192 U. S. 470, 
496; Monongdhela Bridge v. United States, 216 
U. S. 177, 192; Mahler v. Ely, 264 U. jS. 32, 
40; Avent v. United States, 2 66 U. S. 127, 130; 
United States v. Shreveport Grain & El. Ce., 287 
U. S. 77, 85. To require more, it will be shown, 
would impose upon Congress a restriction which 
would render it unable “to perform the high duties 
assigned to it.” McCulloch v. Maryland, 4 T^Theat. 

316,421. | 

Moreover, we are not here concerned with the 
substantive contents of administrative rules Or reg¬ 
ulations but only with the time when authorized ad¬ 
ministration is to become operative. The question 
here, then, is altogether different from the I ques¬ 
tion before this Court in Schechter CoVp. v. 
United States, 295 U. S. 495. Nor is the situa¬ 
tion comparable to that involved in Panama Refin¬ 
ing Co. v. Ryan, 293 U. S. 388, where the statutory 
provision contained no indication whatever I as to 
the time when the provision should be madej oper¬ 
ative—where there was no state of facts to be found 
upon which the operation of the law could be made 
dependent. 

Analysis of the statute here involved indicates 
that the Secretary is to initiate rental or benefit 
payment programs when he finds (1) that current 
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prices of a given commodity are below the pre¬ 
scribed parity price and (2) that such a program 
will in fact result in raising current prices toward 
the prescribed goal. 

(1) At any given time the price level established as the end to be achieved by 
redaction programs is capable of ready and exact ascertainment 

The “declared policy”, set forth in Section 
2 and discussed above, directs the establishment 
and maintenance of such a balance between 
the production and consumption of agricultural 
commodities and such marketing conditions there¬ 
for as will reestablish prices to farmers at 
levels that will give agricultural commodities a 
purchasing power, with respect to articles that 
farmers buy, equivalent to the purchasing power of 
agricultural commodities in the base period. 27 The 

27 It should again be noted that the sole test here relevant 
as to the lawfulness of this standard is its definiteness as a 
Congressional direction of when some reduction of produc¬ 
tion should be secured by voluntary methods under Section 
8 (1), not as a guide for the substantive contents of 
elaborate regulatory provisions (Cf. Schechter Poultry 
Corpomtion v. United States , 295 U. S. 495). The 
limitations of subsections (2) and (3) of Section 2, 
referred to above, do not enlarge the discretion involved 
in determining when to make rental or benefit payments. 
Subsection (2) provides for a gradual approach to the par¬ 
ity price level. This affects only the amount of reduction at¬ 
tempted in any year, not the fact of reduction. The process¬ 
ing tax becomes effective upon a determination to make any 
rental or benefit payments. Subsection (3) provides that in 
any event the parity level must not be so high as to make the 
farm price a greater percentage of the retail price than it 
was during the base period. This protects the consumers’ 
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definition in Section 9 (c) of the fair exchange 
value, one of the factors used in the computation 
of the rate of tax referred to above, makes clfear the 
definiteness of the price level for agricultural com- 
modities chosen by Congress as the goal which the 
Act was designed to achieve. Section 9 (c) defines 

i 

the fair exchange value of a commodity as the price 
that will give the commodity the same purchasing 
power, with respect to articles farmers buy, 4 s such 
commodity had during the base period. It further 
specifies that the fair exchange value is to be “ as¬ 
certained by the Secretary of Agriculture from 
available statistics of the Department of Agricul¬ 
ture.” | 

It has already been shown at length (supra, pp. 
49-55) that the determination of these prescribed 
price levels is a matter of purely mathematical com¬ 
putation involving no exercise of administrative 
discretion under this Act. 

i 

(2) The determination of whether a voluntary reduction program would in fact raise 
farm prices to the desired level involves only such discretion as may properly- be 
vested in an administrative official engaged in carrying out the tenths of any 
legislative enactment 

i 

(1) The determination of whether existing fac¬ 
tors that affect farm prices are such that a deduc¬ 
tion of domestic production will result in a raising 
of farm prices requires merely the use of such 

interests by setting a ceiling to farm prices regardless of 
the increase in costs of articles farmers buy. This addi¬ 
tional factor does not decrease the definiteness df the 
standard. 

I 

I 

i 

i 
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studies of the factors affecting prices as the Depart¬ 
ment’s experts have long been engaged in making. 28 

Where the total supply available for domestic 
consumption is predominantly of American pro¬ 
duction, it will be seen that a decrease of Ameri¬ 
can production would mean a decrease of the total 
domestic supply and this in turn would of neces¬ 
sity tend to raise domestic prices. This determi¬ 
nation, we submit, does not involve any applica¬ 
tion of judgment, but consists merely in the ascer¬ 
tainment of existing facts. It must be remem¬ 
bered that the determination relevant to the point 
under discussion is simply whether any reduction 
will result in any price increase. 29 This requires 
a preliminary consideration by the Secretary as to 
whether foreign production is available in suffi¬ 
cient quantities to replace on the domestic market 
any reduction that might be made in domestic 
production. If that be the fact reduction of do- 

28 See bibliography entitled “ Price Studies of the U. S. 
Department of Agriculture showing Demand-Price, Supply- 
Price, and Price-Production Relationships ”, compiled by 
Louise O. Bercaw, Library, U. S. Bureau of Agricultural 
Economics (1935). See also 2 Econometrica, Journal of the 
Econometric Society, 399 (No. 4, October 1934), Price Analy¬ 
sis, Selected References on the Theoretical Aspects of Supply 
and Demand Curves and Related Subjects; Agricultural Eco¬ 
nomics Bibliography, No. 14, Factors Affecting Prices (1926), 
Bureau of Agricultural Economics, U. S. Dept, of Agricul¬ 
ture;. Agricultural Economics Bibliography No. 48, Price 
Analysis (1933), Bureau of Agricultural Economics, U. S. 
Dept, of Agriculture; Farmers’ Response to Price, A Se¬ 
lected Bibliography (1933), Bureau of Agricultural Eco¬ 
nomics, TJ. S. Dept, of Agriculture. 

29 See note, supra, p. 70. 


mestic production would not result in any decrease 
in available supply for the domestic market and 
consequently would not result in any increase in 
domestic prices. The existence of such a fact 
would mean that the Secretary of Agriculture 

could not determine that the making of rental or 

| 

benefit payments would effectuate the declared 
policy, and, therefore, no tax could become | effec¬ 
tive. This requires simply the use of facts cur¬ 
rently collected by official agencies and the hse of 
analyses and forecasts as to the price, supply and 
demand outlook made with routine regularity by 
the Department since 1923. (See infra, p. 1201.) 

It must be remembered again that this determi¬ 
nation is not dependent upon the exactness! with 

l 

which the official forecasts utilized by the Secretary 
indicate the effect upon prices of any given amount 
of reduction. The test is simply whether a given 
reduction will result in some increase in prices. 
Where demand is relatively stable, the amount of 
the total available supply is the prime conditioner 
of price. Further, when the trend of a changing 
demand can be determined with relative accuracy, 
the effect upon price, at any time, of a change in 

i 

available supply is susceptible of equally definite 
ascertainment. 

Demand had been relatively stable at a very low 
level for the nine months preceding the passage of 
the Act. 30 A reduction of supply must of neces- 


30 See course of income of industrial workers and of fac¬ 
tory employment during this period as shown, infra , by 
Charts 7 (p. 222) and 8 (p. 223), respectively. 
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sity have brought increased price. A determi¬ 
nation that the reduction of the production of 
any particularly basic commodity would raise 
the price of that commodity is thus seen to be 
considerably more susceptible of definite ascer¬ 
tainment than is the difference between for¬ 
eign and domestic costs of production, the 
ascertainment of which may be made the condition 
for the imposition of increased import duties. 
Hampton <£• Co . v. United States, 276 IT. S. 

394. Costs are made up in large part of a series 
of estimates—estimates of the value of materials 

some of which may have no current market price, 
estimates of the amount of plant and other capital 
equipment consumed in the process of producing a 
unit of goods, estimates of the amount of labor and 
capital to be allocated to each of several joint prod¬ 
ucts all resulting from the same process, and the 
like. 31 Also in the Hampton case the sources upon 
which the estimates of costs were based must of 


31 After an elaborate study the Special Committee of the 
Senate on Investigation of the Munitions Industry has re¬ 
cently found that “costs are in the last analysis matters of 
opinion and are not susceptible of scientific determination.” 
S. Rep. No. 944, Part 2. 74th Cong., 1st Sess., p. 6, par. 3, 
see especially pp. 19-24 (as to difficulties of valuation), 27-36 
(as to valuation difficulties in determining depreciation and 
similar cost items), and 85-91. In the Hampton case the 
Court of Customs Appeals said (14 Ct. Cus. App. 350, 366): 

“ The statements of many persons are cited, some of whom 
are present or past members of the United States Tariff 
Commission, to the effect that it is impossible to precisely 
establish the cost of production of an article . This may be 
conceded . It is likewise impossible to ascertain, aside from 
the realm of mathematics, with scientific accuracy, most of 
the things upon which our lives and human governments 
depend. At most, we must be content with a reasonable 
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necessity have been far from complete. In the 
present case the Secretary of Agriculture was not 
dependent upon data within the control of domestic 
or foreign concerns. The amount of the iknports 
of any commodity and of past domestic production, 
the quantities recently consumed, and such ipatters 
are the subject of routine official collection.! 

As pointed out above, the determination which was 
controlling was simply that a reduction would re¬ 
sult in an increase of price. In the Hamptbn case 
the finding of some difference between domestic 
and foreign costs was in itself of no significance, 
since the increase or decrease in the rate Of duty 
was the exact difference between the two. A pv dif¬ 
ference due to the exercise of judgment in estimat¬ 
ing costs directly affected the amount of ta?: to be 
collected. The authority upheld in that case went 
beyond the authority here conferred, which is more 

nearly analogous to that sustained in Field v. 
— 

accuracy, and this, we believe, is all that is required in the 
administration of the law now before us.” (Italics added.) 

See also W. H. Wynne, A Tariff Comrrussian at Work, 33- 
Journal of the Canadian Bankers’ xYssociation (January and 
July 1926), pp. 184, 195-197, 421, 423; P. O. Wright, The 
New Tariff Examined , Review of Reviews, November 1922, 
pp. 498, 502; T. W. Page, Making the Tariff in the United 
States , 83-99. Finally it should be noted that averages to 
be ascertained under the Tariff Act of 1922 required that 
the determination of the costs as estimated for the Produc¬ 
tion of a given article by any single producer had to be 
blended with the widely disparate costs of other producers 
(cf. S. Rep. No. 944, Part 2, supra , pp. 56-59) in a weighted 
or bulk line average by methods necessitating a wide exercise 
of judgment. Ibid . 

! 

i 

i 


i 
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Clark, 143 U. S. 649, under which duties fixed by 
Congress were to become effective when the Presi¬ 
dent found simply that foreign regulations of 
imports were more burdensome than our own. 

(2) But the very determination that a voluntary 
reduction program [the only action authorized by 
Section 8 (1)] would raise prices requires, in any 
practical sense, ia determination that a sufficient 
number of farmers would cooperate in such a pro¬ 
posed program. The Secretary of Agriculture 
had in the Extension Service of the Department 
with its experienced farm agents in 2,200 counties 
a ready nucleus for the machinery necessary to 
determine the sentiment of farmers. 32 The hold¬ 
ing of meetings of farmers throughout the country, 
the conferring with representatives of farmers’ 
organizations and other methods of ascertaining 
the practicability of programs in the respective 
basic commodities involving millions of farmers 
was necessarily left to administrative determina¬ 
tion and the Secretary of Agriculture by virtue of 
the facilities and regular functions of his Depart¬ 
ment, was eminently qualified for this task. 33 

32 See Report of the Secretary of Agriculture, 1933, p. 67; 
Agricultural Adjustment, A Report of Administration of the 
Agricultural Adjustment Act, May 1933 to February 1934, 
p. 17. 

33 For examples of the manner in which producer sentiment 
was ascertained see Agricultural Adjustment, supra , pp. 23 
(cotton), 47-49 (wheat), 103-105, 119-123 (corn and hogs); 
Agricultural Adjustment in 1934, A Report of the Adminis¬ 
tration of the Agricultural Adjustment Act, February 15, 
1934, to December 31, 1934, pp. 132-133 (milk and its 
products). 



Under the Agricultural Adjustment Act the test 
was whether farmers would cooperate in a| volun¬ 
tary reduction program. Upon this cooperation 
depended the efficacy of the Congressional!policy. 
The determination of it could not have beefi made 
by Congress as a practical matter. Wheat was 
produced on 1,208,000 farms in 1929, cotton on 
1,987,000, corn on 4,149,000, and hogs on 3,53[5,000. 3 * 
Moreover, farmers’ sentiment was not likely to be 
static. Congress laid down a simple standard to 
be applied under changing and complex conditions. 
Cf. Monongahela Bridge v. United States, 21^ U. S. 
177, 193; United States v. Grimaud, 220 U. S. 506, 
516; United States v. Shreveport Grain & l$l. Co., 
287 U. S. 77, 85. Its application required nO judg¬ 
ment as to policy as in the case of motion-picture 
censorship ( Mutual Film Corp. v. Ohio Industrial 
Comm., 236 U. S. 230) or the allocation of rail¬ 
road cars to shippers in such order as would suit 
the needs of the Nation (. Avent v. United States, 
266 U. S. 127). The determination was one of fact. 


(3) Whenever the Secretary of Agriculture determines that the current farm price 
of any basic agricultural commodity is less than the parity price announced by 
Congress and that a voluntary program involving rental or benefit payments 
would result in an increase of the current farm price toward the parity level, 
it becomes his duty, under the act, to initiate a reduction program 

In the foregoing discussion of the issue of dele¬ 
gation of power as here presented we have; dem¬ 
onstrated that the Act fixed definite standards un- 

i 

der which the Secretary of Agriculture was au- 


34 Fifteenth Census of the United States, 1930, Agricul¬ 


ture, Vol. IY, pp. 735, 815, 729, and 549, respectively. 
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thorized to make rental and benefit payments. It 
will be seen that this authority, if the Congress 
had stopped here, would be far removed from the 
authority which respondents contend exists— 
namely, an authority to impose taxes whenever he 
chose. Had Congress stopped at this point and 
had the Secretary’s functions been directed solely 
toward the ascertaining of conditions, the existence 
of which was made a prerequisite to imposition of 
the tax, the result would be more accurately defined 
as an authorization, though not a requirement, to 
impose a tax under certain definite conditions. 
Were this the true construction of the Act, the taxes 
here imposed would nonetheless be valid. Cf. Se¬ 
lective Draft Law Cases, 245 U. S. 366, 375, 389; 
Avent v. United States, 266 U. S. 127, 130; United 
States v. Chemical Foundation, 272 U. S. 1, 12; 
Colorado v. United States, 271 U. S. 153,166; A. Y. 
Central Securities Co. v. United States, 287 U. S. 
12, 24; Radio Comm’n v. Nelson Bros. Co., 289 
U. S. 266,279, 285. 

However, even this issue is not presented by 
this case. The Act requires the Secretary of 
Agriculture to initiate reduction programs and 
make rental or benefit payments in connection 
therewith whenever the conditions referred to 
above are found to exist. 

The declared policy is the considered opinion of 
Congress as to results which should be achieved 
in the public interest. Congress had declared 
the existence of an emergency and had deter¬ 
mined that the conditions in “the basic indus- 
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try of agriculture” rendered “imperative the 
immediate enactment’’ of the Act. Obviously, 
the mere enactment of the law without j assur¬ 
ance of its execution could not have beeia ren¬ 
dered imperative. This Act was the outgrojwth of 
years of Congressional investigation and delibera¬ 
tion and of wide-spread public discussion of meas¬ 
ures designed to relieve agricultural distress by 
raising farm prices. 35 These measures were! in the 
main concerned with the great basic commodities. 36 

See Black, Agricultural Reform in the United States 
(1929) pp. 182-308, 321-338, 349-479. In the 7oih Con¬ 
gress, there were introduced 32 bills seeking to rai^e farm 
prices by bounties on exports or on domestic production, 
disposal of surplus, and price fixing. See Agricultural 
Relief Measures Relating to the Raising of Farmi Prices, 
70th Congress, December 5, 1927, to March 3, 1929, com¬ 
piled by Louise O. Bercaw, Library, Bureau of Agricul¬ 
tural Economics, U. S. Dept, of Agriculture. In the 71st 
Congress such measures totaled 24. See similar compila¬ 
tion by Vajen H. Fischer for 71st Congress. In the 72d 
Congress 65 such bills were introduced. See similar com¬ 
pilation by Vajen H. Fischer for 72d Congress. 

3<J See references cited in foregoing footnote. Geprge N. 
Peek, who later became the first Administrator of the Act, 
told the Senate Finance Committee, which in February 1933 
was investigating “ present economic problems of the 
United States,” that emergency legislation should cover only 
the export commodities, citing wheat, cotton, hogs, and u pos¬ 
sibly tobacco.” Investigation of Economic Problems! Hear¬ 
ings before the Committee on Finance, United States Senate, 
72d Cong., 2d Sess., Part 1, p. 126. The president;of the 
American Farm Bureau Federation, speaking on behalf of 
his own organization and thirteen other leading farm groups, 
testified before the Senate Committee on Agriculture and 
Forestry that plans to increase farm prices to pre-w^r pur- 
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The mandate of Congress expressed in the pres¬ 
ent Act was not to go into effect regardless of 
drought, increased demand due to foreign war, and 
the other factors which might independently bring 
the desired increase in price, or regardless of the 
availability of foreign products and other factors 
which might nullify the effectiveness of any reduc¬ 
tion attempted. It further included powers de¬ 
signed to decrease marketing waste and inefficiency, 
and to expand markets. 37 But the basic purpose of 
the Act—amply demonstrated by the major oper¬ 
ations under it—was to halt the mounting surpluses 
of the great imperishable farm products. (For a 
description of the surpluses of these products and 
their effect upon agricultural prices and income see 
infra, pp. 193-197.) Foreign trade had reached a 

chasing power by reduction of production 44 must be applied 
to basic products which have a price-determining effect on 
other products, and on which the tariff is not effective because 
of exportable surpluses.” Agricultural Adjustment Relief 
Plan, Hearings before the Committee on Agriculture and 
Forestry, United States Senate, 72d Cong., 2d Sess., pp. 13- 
14. See also Agricultural Adjustment Program, Hearing 
before the Committee on Agriculture, House of Represent¬ 
atives (Serial M), 72d Cong., 2d sess., pp. 9-10. Senator 
Wheeler of the Senate Committee on Agriculture and For¬ 
estry said in the course of the hearings on the present Act, 
44 If you can raise the price of the basic commodities, wheat, 
cotton, and com. in this country, the rest of them will take 
care of themselves.” Agricultural Emergency Act to In¬ 
crease Farm Purchasing Power, Hearings before the Com¬ 
mittee on Agriculture and Forestry, United States Senate, 
73d Cong., 1st Sess., p. 47. 

57 See Sections 8 (2), 8 (3), and 12 (b). 
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low point from which no immediate relief was in 
sight, domestic purchasing power was prostrate. 
The immediate primary purpose of the Agricul¬ 
tural Adjustment Act was to secure by voluntary 
methods a reduction of the production of basic 
crops and to do it as promptly as possible. 3 ^ The 
President’s message transmitting the draft bf the 

i 

Act stated: 

The proposed legislation is necessary now 
for the simple reason that the spring crops 
will soon be planted and if we wait for an¬ 
other month or six weeks the effect 6n the 
prices of this year’s crops will be Wholly 
lost. (H. R. Doc. No. 5,73d Cong., 1st ^ess.) 

i 

88 That voluntary reduction under the provisions of Sec¬ 
tion 8 (1) was to be accomplished immediately is borne out 
not only by the legislative history of the Act and by the 
manifest phenomena of the agricultural situation when the 
Act was passed, but also by specific provisions in th|e Act. 
Section 6 (a), one of the sections providing for cotton op¬ 
tions, conferred a right to an option upon any farmer who 
agreed to reduce his cotton production in 1933 —the year the 
Act was passed. Section 7 authorizes the issuance of cotton 
options in combination with rental or benefit payments. 
The mandatory nature of the duty laid upon the Secretary 
of Agriculture to reduce production is further indicated by 
Section 11 which provides for the exclusion from the oper¬ 
ation of the Act of any commodity as to which investigation, 
including notice and opportunity for hearing, has demon¬ 
strated that the Act cannot be administered so as to effec¬ 
tuate the declared policy with respect to the commodity. If 
the Secretary had authority to apply the provisions bf the 
Act or not, as he saw fit, there would have been no necessity 
for a specific provision requiring hearings in the event ad¬ 
ministration was found to be impossible as a practical; mat¬ 
ter. See also Section 13. 

24026—36-6 
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The language by which the duty of securing re¬ 
duction was imposed upon the Secretary of Agri¬ 
culture does not militate against this construction. 
Section 8 provides that “in order to effectuate 
the declared policy, the Secretary of Agriculture 
shall have power —(1) To provide for reduc¬ 
tion * * *.” Section 9 (a) adds that “When 
the Secretary of Agriculture determines that 
rental or benefit payments are to be made * * * 

he shall proclaim such determination.” This 
Court has recognized that Congress customarily as 
a matter of form uses expressions of this kind when 
directing high executive officials to perform some 
duty. The weaker terms “may”, “it shall be law¬ 
ful”, and “authorized” have frequently been con¬ 
strued as mandatory and not merely permissive. 
Mason v. F ear son, 9 How. 248, 258; Supervisors v. 
United States, 4 Wall. 435, 446; City of Galena v. 
Amy, 5 Wall. 705; Ritchie v. Franklin County, 22 
Wall. 67; Michaelson v. United States, 266 U. S. 
42, 70; Int. Com. Comm. v. Goodrich Transit Co., 
224 IT. S. 194; Intermountain Rate Cases, 234 U. S. 
476; First National Bank v. Union Trust Co., 244 
U. S. 416; Avent v. United States, 266 U. S. 127. 

The Tariff Act of 1922 did not in express language 
direct the President to investigate the differences 
in costs of production. Indeed the language was 
very similar to the provision in Section 9 (a) that 
“when the Secretary of Agriculture determines 
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that rental or benefit payments are to be made 
* * * he shall proclaim such determination” 

and thereafter “a processing tax shall be in 
effect.” 39 This Court said of the language u$ed in 
the Tariff Act (Hampton & Co. v. United States, 
276 U. S. 394,405): | 

There was no specific provision by which 
action by the President might be invoked 
under this Act, but it was presumed that the 
President would through this body of ad¬ 
visers keep himself advised of the necessity 
for investigation or change, and then would 
proceed to pursue his duties under th£ Act 
and reach such conclusion as he mighi find 
justified by the investigation, and proclaim 
the same if necessary. j 


39 Section 315 (a) provided that: “ * * * whenever the 

President, upon investigation of the differences in costs of 
production of articles wholly or in part the growth or prod¬ 
uct of the United States and of like or similar articles wholly 
or in part the growth or product of competing foreign: coun¬ 
tries, shall find it thereby shown that the duties fixed ip this 
Act do not equalize the said differences in costs of produc¬ 
tion in the United States and the principal competing coun¬ 
try he shall, by such investigation, ascertain said differences 
and determine and proclaim the changes in classificatiqns or 
increases or decreases in any rate of duty provided in this 
Act shown by said ascertained differences in such costs of 
production necessary to equalize the same. Thirty j days 
after the date of such proclamation or proclamations^ such 
changes in classification shall take effect, and such increased 
or decreased duties shall be levied, collected, and paid on 
such articles when imported * * Tariff Act of Sept. 
21,1922, c. 356, 42 Stat. 858, 941. 


i 
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The construction here urged is further sup¬ 
ported by the fact that it is consistent with the 
administrative interpretation. 40 

40 No evidence was adduced as to this question upon the 
trial in the District Court. It may be noted, however, that 
reduction programs under Section 8 (1) were initiated (and 
as a consequence processing taxes became effective) with re¬ 
spect to each of the basic commodities named in the original 
Act, except milk and rice, by the beginning of the first mar¬ 
keting year after the passage of the Act. See Agricultural 
Adjustment, A Report of the Administration of the Agri¬ 
cultural Adjustment Act, May 1933 to February 1934. pp. 
19. 28 (cotton) ; 43, 60 (wheat); TO, 72, 74, 77, 78, 84-85, 86. 
88-89, 91-92, 93 (six types into which tobacco is divided); 
97, 126, 139-142 (corn and hogs). Because a sufficient num¬ 
ber of farmers have not agreed to any program for reduction 
of the production of milk (Ibid., p. 159; Agricultural Ad¬ 
justment, 1934, A Report of the Administration of the Agri¬ 
cultural Adjustment Act, February 15,1934., to December 31, 
1934 , pp. 132-133), the initiation of a reduction program 
would not up to the present time have effectuated the declared 
policy of the Act. The 1933 rice crop was well toward ma¬ 
turity when the Act was passed and it appeared that there 
was not sufficient producer sentiment for a program involv¬ 
ing the destruction of the growing crop, the acreage of 
which was abnormally low, to make a reduction program 
for that season practicable. During the 1934 production 
season it appeared that no reduction under Section 8 (a) 
was justified or practicable under the Act. A tax has 
been in effect with respect to rice since April 1 , 1935. (See 
Act of March 18, 1935, Pub. No. 20, 74th Cong., 1st Sess.) 

Reduction programs have been initiated and taxes im¬ 
posed by the beginning of the first marketing year with 
respect to the crops which have been made basic commod¬ 
ities since the original Act (See c. 103, 48 Stat. 528; c. 263, 
48 Stat. 670; and Act of August 24, 1935, Pub. No. 320, 
74th Cong., 1st Sess., Sec. 61), except in instances in which 
the drought of 1934 raised prices to parity levels or in 





85 


Before passing to the next point, the contention 
that Congress has unlawfully delegated powjer to 
choose the commodities on which the tax |is to 
operate should be noted. 

Congress enumerated in Section 11 of the Act 
seven products which it termed basic agricultural 
commodities. As pointed out above, whenever the 
Secretary determines that rental or benefit pay¬ 
ments are to be made with respect to any basic agri¬ 
cultural commodity, the processing tax automat¬ 
ically attaches with respect to that particular com¬ 
modity. (Section 9 (a).) It is argued that by de¬ 
termining when to make rental or benefit payments 

! 

with respect to the different basic commodities, the 
Secretary is selecting the taxable subject. 

i 

This argument is simply a restatement of re¬ 
spondents’ contention, previously considered, that 
the Act authorizes the Secretary of Agriculture to 
impose a processing tax upon any of the basic com¬ 
modities whenever he will. 

We have shown {supra, pp. 77-89) that the de¬ 
termination to make rental or benefit payments 
was required whenever definitely ascertainable 
conditions occurred. The Secretary thus had no 
discretion as to when the tax should be imposed 
and, therefore, he had no choice as to the subject 
of the tax. 

. i 

instances in which the importation of foreign products or 
adverse producer sentiment would have made a reduction 
program ineffective. 
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c. Congressional imposition of processing taxes, contingent upon the exercise of an 
independent specified executive function, involves no delegation of legislative 
power 

Aside from the definiteness of the legislative 
policy and standards, there is an additional ground 
upon which the validity of the imposition of the 
tax rests. Under Section 9 (a), as has been ob¬ 
served, the processing tax automatically becomes 
effective at the beginning of the marketing year 
next following the date of a proclamation by the 
Secretary of Agriculture that he has determined to 
make rental or benefit payments. This determina¬ 
tion is simply one relating to the expenditure of 
Federal funds which have been appropriated and 
involves no element of lawmaking. 

As is demonstrated hereafter, the expenditure of 
public moneys when authorized by Congress has 
at all times during our constitutional history been 
considered an executive, as distinguished from a 
legislative, function. 

(1) The exercise of discretion by an administrative official in the performance of an 
executive function cannot involve any delegation of legislative power 

This Court has recognized that, by its very 
terms, the doctrine that legislative powers may not 
be delegated does not apply to the discretion which 
Congress leaves to an official engaged in carrying 
out an executive function. It is lawmaking that is 
vested in Congress alone. In Panama Refining 
Co. v. Ryan, 293 U. S. 388,432, the Court said “We 
are not dealing with action which, appropriately 
belonging to the executive province, is not the sub¬ 
ject of judicial review, or with presumptions at- 
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taching to executive action. To repeat, we ar$ con- 
cerned with the delegation of legislative poy'er.” 

The statute involved in the Panama case was in¬ 
valid because it gave “to the President an unlimited 
authority to determine the policy and to lay down 
the prohibition, or not to lay it down, as he ma^ see 
fit” (p. 415, italics added). Disobedience of such 
prohibition was “made a crime punishable by fine 
and imprisonment.” (Ibid.) Similarly, the stat¬ 
ute considered in Schechter Corp. v. United States, 
295 TJ. S. 495, was an invalid delegation tb the 
President of power “to make whatever lavJ,s he 
thinks may be needed or advisable for the re¬ 
habilitation and expansion of trade or industry” 
(pp. 537-538, italics added). It involved j‘the 
coercive exercise of the lawmaking power” (p. 529, 
italics added). 

It is apparent that, in contrast to such action^ the 
expenditure of moneys following proper appropria¬ 
tion of such moneys by Congress, being neither pro¬ 
hibitory nor coercive, is not “lawmaking” as the 
term was used in these cases. The distinction be¬ 
tween lawmaking, which may not be delegated by 
Congress, and other governmental powers was the 
express basis of the decision in Butte City Wgter 
Co. v. Baker, 196 U. S. 119. There the title of the 
plaintiff in an action of ejectment, concerning a 
location upon mining land belonging to the United 
States, had been upheld by the Supreme Cour^; of 
Montana solely on the ground that defendant had 
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not complied with Montana statutes requiring cer¬ 
tain declarations in statements of claims. The 
relevant Federal statutes expressly conditioned the 
rights of locators upon compliance with applicable 
local regulations of miners and (by implication) 
State statutes. The sole objection to the decision 
below which was considered by this Court was the 
charge that Congress had unlawfully delegated its 
power to the States. This Court, after referring to 
the prior decisions which had upheld these provi¬ 
sions of the mining laws without express considera¬ 
tion of this question, said (p. 126) : 

The Nation is an owner, and has made 
Congress the principal agent to dispose of 
its property. * * * While the disposi¬ 
tion of these lands is provided for by Con¬ 
gressional legislation, such legislation savors 
somewhat of mere rules prescribed by an 
owner of property for its disposal. It is not 
of a legislative character in the highest sense 
of the term, and as an owner may delegate 
to his principal agent the right to employ 
subordinates, giving to them a limited dis¬ 
cretion, so it would seem that Congress 
might rightfully entrust to the local legisla¬ 
ture the determination of minor matters 
respecting the disposal of these lands. 

In short, though the disposition of the public lands 
is by the Constitution vested in Congress, since it 
does not involve an inherently legislative function it 
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may be delegated. 41 A fortiori, the exercisd of ad¬ 
ministrative discretion in carrying out the expendi¬ 
ture of funds appropriated by Congress, a govern¬ 
mental function traditionally executive in hature 
and not vested in Congress by the Constitution, is not 

- j 

41 The doctrine of the Butte City case was restated with 

approval in United States v. Midwest Oil Co ., 236 Uj. S. 459, 
474, and appears to have been assumed as sound in tjie deci¬ 
sion in United States v. Wilbur, 283 U. S. 414, in Which it 
was determined that the Secretary of Interior could not, 
under the Act of February 25, 1920 (c. 85, 41 Stat. 437), be 
required by mandamus to issue prospecting permitsl for oil 
and gas owned by the United States, since no cl^ar and 
indisputable duty to issue such permits was imposed by the 
Act. This Court said of the Secretary of Interior’s defense 
to the suits (p. 419): 

“ The answers aver 4 that under the Act [1920] the grant¬ 
ing of a prospecting permit for oil and gas is discretionary 
with the Secretary of the Interior, and any application may 
be granted or denied, either in part or in its entirety, as the 
facts may be deemed to warrant.’ Having examhjied the 
Act, we cannot say that by any clear and indisputable lan¬ 
guage it refutes his position. Certainly there is jground 
for a plausible, if not conclusive, argument that so f^r as it 
relates to the leasing of oil lands it goes no further than to 
empower the Secretary to execute leases which, exercising a 
reasonable discretion, he may think would promote the, public 
welfare .” (Italics added.) 

It must be remembered, however, that Congress ntay act 
both in a proprietary manner and in a legislative hianner 
with respect to the public domain. See United States v. 
Midwest Oil Co., supra. The doctrine of delegation of 
power may well be applicable to those statutes which exer¬ 
cise the lawmaking power with respect to public lands. See 
United States v. Grimaud, 220 U. S. 506. 






forbidden by the Constitution. Indeed, since by 
definition expenditure of appropriation is not a 
legislative function in any sense, no issue of delega¬ 
tion of legislative power is raised. 

<2) After an appropriation by Congress, the expenditure of public funds is an 
executive and not a legislative function and hence the determination to make 
rental or benefit payments could not constitute a delegation of legislative power 

The significance of English governmental prac¬ 
tice prior to the adoption of our Constitution, as 
an aid in determining the nature of the powers 
lodged in the executive by the Constitution has 
been recognized by this Court. Myers v. United 
States, 272 U. S. 52, 118; Ex Parte Grossman, 267 
U. S. 87, 108-111; Ex Parte William Wells, 18 
How. 307. 42 

In England!at the time of the adoption of our 
Constitution the raising and spending of revenues 
were separate and distinct functions. The prin¬ 
ciple that taxation and the grant of the proceeds of 
taxation are legislative functions was settled in 
England by the Petition of Right in 1628 and 
the Bill of Rights in 1689. See Maitland, Con¬ 
stitutional History of England, pp. 307, 309. In 
contrast, the power of spending was never claimed 

42 This but adopts the principle which has been followed 
in construing other parts of the Constitution. See United 
States v. Wilson , 7 Peters 150, 160; Moore v. United States , 
91 U. S. 270, 274; Smith v. Alabama , 124 U. S. 465, 478; 
United States v. Won Kim Ark , 169 U. S. 649, 654; Gompers 
y. United States , 233 U. S. 604, 611; Callan v. Wilson, 127 
U. S. 540, 549; Schick v. United States , 195 U. S. 65; United 
States v. San-ges , 144 U. S. 310. 
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by Parliament to be a legislative function. The 
representatives of the people sought only the 
power of refusing the King money which he asked. 

As the power of Parliament increased, the uses 
to be made by the King of the proceeds of taxes 
granted to him became more and more explicit in 
the terms of the grant. But even as late as 1688, 
the financial action of the House of Commons was 
substantially confined to making a life grant of 
certain customary taxes on the accession of the 
King and to granting special subsidies froijn time 
to time upon the request of the Crown. See Mait¬ 
land, p. 310; Holdsworth, History of English Law, 
Yol. IY, p. 252; 1 Blackstone, Commentaries,! p. 335. 

The expansion in the power of Parliament over 
finances consisted in specifying more frequently 
in the grant of funds the uses to which the! funds 
were to be put. By the end of the reign of Wil¬ 
liam of Orange a certain annual sum was assigned 
to the King for his own use, out of which he was 
to defray the expenses of the “Civil List”, or the 
u Civil Service”, and the residue was voted for 
stated purposes, e. g., for the army and for the 
navy. See Maitland, p. 310. This gradually in¬ 
creasing practice of appropriating for stated pur¬ 
poses soon became normal. Ibid., pp. 435-436; 
Holdsworth, pp. 253-254; Blackstone, pp. 33f-337. 

The legislative power to impose, as a condition 
to the grant, some specification of the uses to 



I 
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which the grants are to be put, may be used or 
not, as Parliament deems wise, as a check on the 
executive power of expenditure. Appropriations 
for general purposes, the executive to determine 
how the money should be applied to achieve those 
purposes, were and still are usual in England (Mait¬ 
land, pp. 444,445). Blackstone, while doubting the 
wisdom of Parliament in following this practice, 
recognized the power of the King to expend the 
money appropriated. He explains that money re¬ 
ceived from Parliament stands “in the same place 
as the hereditary income did formerly” and that 
“the entire collection and management of so vast 
a revenue” is placed by the long-established system 
“in the hands of the Crown” (pp. 332, 335). 

When the words “executive power”, as used in 
Article II, Section 1, of the Constitution, are con¬ 
sidered in light of the law of England at the time 
of the adoption of our Constitution, it appears that 
they were meant to include power to spend the pub¬ 
lic money, aftetf legislative appropriations thereof, 
according to the executive’s discretion, except as 
limited by the restrictions, if any, imposed in 
particular instances by the legislative body. 

This conclusion raises the question of whether 
there is anything in the nature or development of 
our government that constitutes a rejection of the 
English practice. First let us look at the finances 
of the Colonies before the Revolution. Eight of 
the thirteen Colonies had governors appointed by 
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the King of England, and in three others executive 
authority was vested in the proprietor or his ap¬ 
pointee. Because of their suspicion of and hos¬ 
tility to these governors, the colonists placed their 
reliance on the legislatures, which, through control 
over money, succeeded in making the governors 
amenable. See 1 Carmen & McKee, History |of the 
United States (1931), pp. 109-111; McGuire, The 
New Deal and the Public Money, 23 Georgetown 
Law Journal, 155,158. In so doing, the legislatures 
often found it necessary to appoint their own execu¬ 
tive officers to handle the expenditure of public 
funds. See Pownall, Administration of the Colonies 
(1765), pp. 50-53. But, as is pointed out in Myers 
v. United States, supra, p. 118, the exercise by the 
legislatures during this period of functions regarded 
as executive in England was not a denial of; their 
executive nature, but rather was a vesting of part 
of the executive power in their own appointees who 
were themselves, when acting in this capacity, 
executive and not legislative officials. These ap¬ 
pointees, not the legislatures, made the expendi¬ 
tures and exercised their own discretion in so 
doing. ! 

With the Declaration of Independence, the States 
generally provided strong executives by their own 
constitutions. These constitutions clearly indi¬ 
cated that expenditure of money was the function 
of the executive and generally subjected such power 
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to the same checks as had been adopted in 
England by Parliament. 43 

The governmental practice of the Colonies and of 
the States prior to the adoption of the Constitution 
of the United States, therefore, shows that the 
English conception of the determination of the 
method of spending as an executive function was 
originally adopted in the Colonies and was contin¬ 
ued when they established their own sovereignty. 
In the convention which framed the United States 
Constitution, there was considerable discussion 
over the origin of money bills, but nothing was said 
as to the power of the executive to determine the 
manner of expenditure, once taxation had been de¬ 
vised and the proceeds appropriated. As finally 
adopted our Constitution copied English fiscal 
procedure in three respects: 

1. Money bills were to originate in the lower 
house (Art. I, Sec. 7, Clause 1) ; 

2. No money was to be withdrawn from the 

43 For example, the Delaware Constitution of 1776 pro¬ 
vided that the President or chief magistrate “ may draw for 
such sums of money as shall be appropriated by the general 
assembly and be accountable to them for the same.” Poore, 
Federal and State Constitutions and Charters (Government 
Printing Office, 1887), Senate Miscellaneous Documents, 
44th Cong., 2nd Sess., p. 274. See also the following Consti¬ 
tutions set forth in the same work: Massachusetts, 1780, pp. 
956, 960; New Hampshire, 1784, pp. 1280,1283; New Jersey, 
1776, pp. 1310,1312; North Carolina, 1776, p. 1409; Pennsyl¬ 
vania, 1776, pp. 1540, 1541; Virginia, 1776, pp. 1908, 1909; 
Georgia, 1789, p. 385; Vermont, 1786, pp. 1866, 1870, 1871. 

The fundamental Constitutions of 1669 for the Carolinas 
had provided that the executive should have full power to 
dispose of all public treasure, excepting money granted by 
the Parliament and by them directed to some particular use. 
Poore, p. 1401, Sec. 33. 
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Treasury but in consequence of appropriations 
made by law (Art. I, Sec. 9, Clause 7) ; and 

i 

3. A regular statement of receipts and expendi¬ 
tures was to be published from time to time. ( Ibid .) 

It is only reasonable to conclude, therefore, that 
appropriations were intended to be under bur Con¬ 
stitution, as they were in England, conditional 
grants restricting in particular instances' the ex¬ 
ecutive power over the manner of expenditure. 44 
Indeed, this thought is implicit in the vbry lan* 
guage—“No money shall be drawn from the Treas¬ 
ury, but in Consequence of Appropriations inade by 
Law.” Article I, Section 9, Clause 7. The pro¬ 
vision is plainly restrictive in character ind can 
only be restrictive of the executive powers. It 
grants no power of expenditure to Congress, but 
rather requires Congressional approval prior to ex¬ 
ecutive expenditures. This has been the construc¬ 
tion applied in practice. “That provision ife exclu¬ 
sively a direction to the officers of the Treasury, who 
are intrusted with the safe-keeping and payment 
out of the public money. ’ ’ Collins v. United States, 
15 C. Cls. 22, 35. “An appropriation is per se 
nothing more than the legislative authorization 
prescribed by the Constitution that monby may 
be paid out at the Treasury. ’ ’ Campagna v. United 
States, 26 C. Cls. 316, 317. Under the Constitution, 

44 See for a full discussion of the English and American 
governmental practice in this regard prior to the adoption 
of the Constitution and of the circumstances surrounding the 
inclusion in the Constitution of the clauses referred to in the 
text, O. R. McGuire, u Constitutional Control over Public 
Moneys”, Federal Bar Journal (November 1935),| Vol. 2, 
p. 187. ! 
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Congressional participation in the expenditure of 
public money is limited to the initial authorization. 
This serves as a valuable check upon an other¬ 
wise unbridled power of executive expenditure. 
But it does not transform the expenditure of public 
money into a legislative function, any more than 
the presidential veto power is sufficient to make 
law-making an executive function. 

The practical construction given to the Constitu¬ 
tion confirms this conclusion. By far the great 
majority of appropriations leave something to the 
discretion of the executive. Congress, from its 
very first appropriation, has frequently granted 
money to be expended by the executive in the exer¬ 
cise of the broadest authority . 45 The early experts 

45 Early American practice followed the English manner 
of making large lump-sum appropriations for general pur¬ 
poses. Thus, the first appropriation by Congress provided 
“ that all expenses which shall accrue * * * in the neces¬ 

sary support, maintenance and repairs of all lighthouses, 
beacons, buoys and public piers erected, placed, or sunk be¬ 
fore the passage of this Act, at the entrance of, or within any 
bay, inlet, harbor, or port of the United States, for rendering 
the navigation thereof easy and safe, shall be defrayed out of 
the treasury of the United States.” Act of August 7, 1789, 
c. 10, 1 Stat. 54. It will be noticed that this appropriation 
is also indefinite in amount. See the supplement to this ap¬ 
propriation in 1 Stat. 251. The first general appropriation 
act of September 29, 1789, c. 23, 1 Stat. 95, appropriates “ a 
sum not exceeding two hundred and sixteen thousand dol¬ 
lars for defraying the expenses of the civil list, under the 
late and present government; a sum not exceeding one 
hundred and thirty-seven thousand dollars for defraying the 
expenses of the department of war; a sum not exceeding 
one hundred and ninety thousand dollars for discharging 
the warrants issued by the late board of treasury, and re- 
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on governmental finance recognized the necessity 
and validity of this practice . 40 j 

maining unsatisfied; and a sum of not exceeding nifiety-six 
thousand dollars for paying the pensions to invalid^.” See 
the following similar early appropriations: Act of M4rch 26, 
1790, c. 4,1 Stat. 104; Act of July 1, 1790, c. 21,1 St^t. 128; 
Act of July 22, 1790, c. 28, 1 Stat. 130; Act of February 
11,1791, c. 6,1 Stat. 190; Act of March 3, 1791, c. 16,11 Stat. 
214; c. 28, 1 Stat. 222, 224; Act of December 23, 1701, c. 3, 
1 Stat. 226; Act of May 8, 1792, c. 41, 1 Stat. 284; Act of 
February 28, 1793, c. 18, 1 Stat. 325; Act of March 14, 1794, 
c. 6, 1 Stat. 342; Act of March 20, 1794, c. 9, 1 St^t. 345; 
Act of March 21,1794, c. 10,1 Stat. 346; Act of June 5,1794, 
c. 47, 1 Stat. 376; Act of March 3, 1795, c. 46, 1 Stat. 438. 

Following Jefferson’s administration the appropriation 
Acts became more and more detailed. Even so, there was a 
large number of appropriations of an indefinite and general 
character, leaving broad discretion in the executive. See 
Act of January 15, 1811, 3 Stat. 471; Act of March 0, 1839, 
c. 89, 5 Stat. 355; Act of July 31, 1861, c. 28, 12 Stat. 283; 
Act of July 31,1861, c. 29, 12 Stat. 283; Joint Resolution of 
October 12,1888, 25 Stat. 631; Act of June 28, 1902, d. 1302, 
32 Stat. 481; Public Resolutions Nos. 41 and 42, 38 St^t. 776; 
Deficiency Act of March 9, 1898, c. 56, 30 Stat. 270, 274; 
Deficiency Act of April 17, 1917, c. 3, 40 Stat. 2, 28. j Many 
of these are set forth in President Taft’s report to Congress 
in 1912 on the “ Need for a National Budget.” House Docu¬ 
ment No. 854, 62d Cong., 2d Sess. In this report President 
Taft stated in regard to the Department of Agriculture (p. 
101): “ In fact, it may be said that there are no appropria¬ 
tions in the Department of Agriculture entirely without dis¬ 
cretion.” 

In more recent legislation Congress has evidenced bn in¬ 
tention to return to the early English and American practice 
of leaving broader discretion in the administrative depart¬ 
ments. See Act of May 22, 1928, c. 659, 45 Stat. 645, 678; 
Act of May 15,1928, c. 572, 45 Stat. 539, 569; Act of May 23, 
1928, c. 682, 45 Stat. 706. 

46 As early as 1796, Gallatin, who thereafter became Jeffer¬ 
son’s Secretary of the Treasury, wrote: “ * * * it is im- 

24926—35-7 
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We submit, then, that the words “ Executive 
Power’ ? as used in Article II, Section 1 of the Con¬ 
stitution include the power of spending the public 

possible for the legislature to foresee, in all its detail, the 
necessary application of moneys, and a reasonable discretion 
should be allowed to the proper executive department. The 
most proper way would perhaps be * * * to divide the 
general appropriations under a few general heads only, 
allowing thereby a sufficient latitude to the executive offi¬ 
cers of government.” 3 Gallatin Writings (Adams Edi¬ 
tion) 117. See also Ibid., Vol. 3, pp. 68, 73; 1 American 
State Papers (Finance), 7th Congress, 1st Sess., 756-757. 
Hamilton was of the same view, saying that nothing more 
can safely or reasonably be attempted than to distribute the 
public expense into a certain number of large subdivisions, 
leaving reasonable discretion to the executive as to the ex¬ 
penditure under each. VII Hamilton’s Works (Hamilton 
ed.), 786, 788. 

Jefferson recognized that discretion over expenditures of 
necessity had been, and properly should be, lodged with the 
executive, but thought appropriations should be more spe¬ 
cific “by reducing the undefined field of contingencies and 
thereby circumscribing discretionary powers over money.” 
1 Richardson, Messages and Papers of the Presidents, pp. 
326, 329. A committee appointed by the House of Repre¬ 
sentatives during his administration to inquire into expendi¬ 
tures of the first two administrations, would not say “that 
there are no cases in which a public officer would be justified 
in applying moneys appropriated to one object, to expendi¬ 
tures on another, yet they are of the opinion that in every 
deviation the necessity for the application ought to be for 
some obvious benefit of the United States, and in every such 
case, a disclosure thereof to Congress ought to be made.” 
As to appropriations for the contingencies of the War and 
Navy Department, the committee recognized “the imprac¬ 
ticability of specifying by law the precise objects to which 
such sums are applicable ”, and recommended that “ giving 
publicity to the accounts of the expenditures of moneys 
appropriated for contingencies would have the most direct 
tendency to correct the latitude of construction formerly 
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money according to the discretion of the executive, 

subject only to those checks which the legislature 

* ! 

sees fit to prescribe as an incident to its duty of 
appropriation. If this is so, no power is trans¬ 
ferred from Congress to the executive by an gppro- 

i 

priation for general purposes, and no question of 
delegation of legislative power can arise from 
the exercise by the executive of discretion in 
the manner of making expenditures. 

Decisions of state courts and of lower Federal 
courts have recognized the true character <^f ex¬ 
penditures. Thus, in People v. Tremaine, 252 
N. Y. 27, the legislature attempted to confer oji cer¬ 
tain of its members, power to approve the segrega¬ 
tion of lump sum appropriations. The court held 
that power to segregate such appropriations was 
an executive power, and that the attempt to confer 
such power on members of the legislature violated 
the constitutional provision forbidding members of 
the legislature from holding civil office. The bourt 
said (p. 44) : j 

I 

The head of the department does not legis¬ 
late when he segregates a lump surh ap¬ 
propriation. The legislation is complete 
when the appropriation is made. The Legis¬ 
lature might make the segregation itself but 
it may not confer administrative powers 
upon its members without giving them, un- 

■ 

exercised in that respect by the heads of those departments.” 

1 American State Papers (Finance), 7th Cong., 1st Sess., 
pp. 752-754. | 
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constitutionally, civil appointments to ad¬ 
ministrative offices. It might by general law 
confer the power of segregation or approval 
of segregation upon any one but its own 
members, * * *. 

* * * The legislative poiver appropri¬ 

ates money and, except as to legislative and 
judicial appropriations, the administrative 
poiver spends the money appropriated. 
(Italics supplied.) 

Likewise in United States v. Hanson, 167 Fed. 
881 (C. C. A. 9th), it was held that an Act author¬ 
izing the Secretary of the Interior to determine 
what irrigation systems should be built and main¬ 
tained, and what amount should be expended 
thereon, constituted no delegation of legislative au¬ 
thority. It was held in addition (p. 885) that the 

fact that the appropriation was indefinite in 
amount did not vitiate the appropriation, for 

“it is no more indefinite than other appropri¬ 
ations which have been made by Congress from 
the beginning of the government, the constitution¬ 
ality of which has never been questioned.” 

There are a number of other decisions to the 
same effect. See State ex rel . Board of Regents v. 
Zimmerman, 183 Wis. 132; Moers v. City of 
Reading, 21 Pa. St. 188, 202; Edwards v. Childers, 
102 Okla. 158, 228 Pac. 472, 474; Peters v. State, 
34 Pac. (2d) 286 (Okla.) ; Abbott v. Commissioners 
of Fulton County, 160 Ga. 657; Chicago & N. W. R. 
Co. v. State, 128 Wis. 553, 108 N. W. 557, 577- 
578; Holmes v. Olcott, 96 Ore. 33, 189 Pac. 202, 
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206-207; State ex rel. Peel v. Clausen, 94 fW'ash. 
166,162 Pac. 1, 3-4; State v. Allen, 83 Fla. ^14, 91 
So. 104,108. 

Finally, it is to be noted that the appropriation of 
money for the general welfare does not differ 
from an appropriation designed to carry out 
one of the other enumerated powers. In either 
case, the legislative function is completed with 
the appropriation. It may be that the ap¬ 
propriation must specify a purpose. For example, 
if a grant of funds were made, not specifying any 
purpose whatsoever, it might not be a sufficient 
exercise of the duty placed upon Congress by 
Article I, Section 9, Clause 7 of the Constitution. 
But where, as here, Congress specifies a purpose 
which it determines will benefit the general wel¬ 
fare, there can be no question but that the legis¬ 
lative function is completed. The Executive acting 
thereunder does not exercise the legislative ^ower 
of appropriating, but rather exercises the ejxecu- 
tive power of spending. 

| 

(3) The Secretary of Agriculture is given discretion only with respect to rental or 
benefit payments, a wholly independent executive function, and Congress itself 
has imposed the tax; hence no delegation of legislative power is involved 

It has been pointed out that Section 9 (a) j pro¬ 
vides for the processing tax automatically becojning 
effective, when the Secretary of Agriculture deter¬ 
mines to make rental or benefit payments with re¬ 
spect to any basic agricultural commodity and pro¬ 
claims that determination, as he is required to do 
upon such a determination. This imposition i^ de- 

| ' 

j 

| 

i 

i 

i 

i 


i 
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termined by Congress, not by the Secretary. He 
can do nothing to prevent it; he is given no auth¬ 
ority to determine its advisability or its inadvisa- 
bilitv. Indeed, under the terms of the statute, had 
the tax failed to become effective due to some tech¬ 
nical imperfection or otherwise, the Secretary’s 
contractual program would nonetheless have been 
carried out. Section 12 (b) provides that: 

The Secretary of Agriculture and the Sec¬ 
retary of the Treasury shall jointly estimate 
from time to time the amounts, in addition 
to any money available under subsection (a) 
[which appropriated the sum of $100,000,- 
000 for the general purposes of the Act] cur¬ 
rently required for such purposes [i. e., the 
general purposes of the Act, including rental 
and benefit payments]; and the Secretary of 
the Treasury shall, out of any money in the 
Treasury not otherwise appropriated, ad¬ 
vance to the Secretary of Agriculture the 
amounts so estimated. 

Thus funds were appropriated for the purposes of 
the contractual program initiated by the Secretary, 
regardless of whether the tax would actually be¬ 
come effective. 

This Court has recognized the propriety of legis¬ 
lative action being conditioned upon the results of 
administrative discretion exercised in respect to 
purely executive matters. Michigan Central Rail¬ 
road v. Powers J 201 U. S. 245, upheld a tax enacted 
by the legislature of Michigan which provided that 
taxes upon the property of railroads and other cor- 
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porations should be at the average rate of taxation 
upon other property subject to ad valorem taxes 
and that such average rate should be ascertained by 
dividing the total tax levy on all such othei* prop¬ 
erty by the value of the property. It was contended 
that since the fixing of the rate of taxation was a 
legislative function, and since under the statute the 
rate of the tax was conditioned upon the valuation 
to be fixed for other property subject to ad valorem 
taxes, the various local assessing and taxing boards 
were, in effect, authorized to fix the rate of tax. 
This Court said at pages 294-295: 

* * * in the case at bar there is no aban¬ 
donment by the legislature of its functions 
in respect to taxation. The statute pre¬ 
scribes as the rate of taxation upon railroad 
property the average rate of taxation on all 
other property subject to ad valorem! taxes. 
It provides the most direct way for! ascer¬ 
taining such average rate, deducing i^: from 
a consideration of all the other rates. No 
authority is given to the local assessors to 
apply their judgment to the question of the 
railroad rate . Their authority in respect to 
the matter of taxation is precisely the same 
as it was before and independently of this 
statute. Their duty is to act according to 
their judgments in respect to local j taxes 
committed to their charge . When the^ have 
finished their action, taken, as it must be as¬ 
sumed to have been, in conscientious dis¬ 
charge of the duties assigned, from if by a 
simple mathematical calculation the average 
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rate of taxation is determined. If the legis¬ 
lature should be convened after they have 
finished their action and then prescribed the 
average rate thus mathematically deduced 
as the rate of railroad taxation, no question 
could be made of its validity. It would be 
obviously a legislative determination of the 
rate of taxation. Is it any the less a legisla¬ 
tive determination that it assumes that the 
various local officials will discharge their 
duties honestly and fairly, with reference to 
local necessities, and, independently of the 
effect upon the railroad rate, and directs 
that the mathematical computation be made 
by a bodrd of ministerial officers, and thus 
made shall become the railroad rate of tax¬ 
ation? * * * (Italics added.) 

We submit that this principle fully disposes of 
any question as to the validity of the manner in 
which Congress provided for the initiation of these 
taxes. However broad may have been the discre¬ 
tion vested in the Secretary of Agriculture to deter¬ 
mine when to make rental and benefit payments 
such discretion was validly conferred upon him 
(see pp. 90-101) and, furthermore, the Act did not 
authorize him to apply his judgment to the question 
of when the taxes should become effective. (Supra, 
pp. 64-85.) The imposition of the tax, conditioned 
as it was upon the happening of events which would 
occur without reference to the matter of that im¬ 
position, was “a direct legislative determination” 
of the initiation of the tax. Michigan Central 
Railroad v. Powers, supra, at p. 297. 
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3. The taxes are not invalid by reason of the provisions 
respecting the termination thereof 

_ j 

Section 9 (a) provides that the processing tax 
shall terminate at the end of the marketing year 
current at the time the Secretary proclaims that 
rental or benefit payments are to be discontinued 
with respect to the commodity. Respondents’ con¬ 
tention that this provision delegates legislative 
power to the Secretary in that it permits him ar¬ 
bitrarily to choose when to terminate a ta± is met 
by the fact that the tax here in dispute was still in 
effect at the time of the hearings below and, indeed, 
is still in effect. No issue can be raised at this 
time as to the propriety of the Secretary’s actions 
with respect to any determination he may ijnake in 
the future to discontinue rental or benefit payments 
with respect to cotton. “This Court does not sit to 
pass upon moot questions.” See Louis . & Nash. 
i?. JR. Co. v. Finn, 235 U. S. 601, 610. A considera¬ 
tion at this time whether the termination of the 
tax has been improperly provided for wquld be, 
we submit, to pass upon a moot question. See 
Hicklinv. Coney, 290 U. S. 169,172-173. 

Furthermore, the termination of the ta^ could 
in no way injure respondents. It is incumbent 
upon one who seeks an adjudication that an Act of 
Congress is repugnant to the Federal Constitution 
to show “that the alleged unconstitutional feature 
injures him . 9 ’ Ibid. 47 


47 See cases cited, supra , note p. 70. 
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However, were this issue properly before this 
Court the respondents’ contentions must fall for 
the following reasons: 

(1) The termination is dependent upon a de¬ 
termination to cease the expenditure of govern¬ 
mental funds. This, as we have shown ( supra, 
pp. 90-101), is an executive function and raises no 
issue of delegation of legislative power. We have 
further demonstrated {supra, pp. 101-104) that a 
legislative enactment may properly be made con¬ 
tingent upon the exercise of executive discretion 
properly directed not toward the execution of the 
legislative enactment but to the carrying out of a 
purely executive function. 

(2) Since the Secretary of Agriculture is re¬ 
quired to make rental or benefit payments when¬ 
ever certain definitely ascertainable conditions are 
present {supra, pp. 6^-85), the determination to 
cease making such payments can be made only when 
those conditions are no longer present. There can 
be no greater exercise of discretion required in mak¬ 
ing the latter determination than in making the 
former, which, we have argued, involved no dis¬ 
cretion that could not properly be vested in an 
administrative official charged with the execution 
of an Act passed by Congress in the exercise of 
its law-making powers. 
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IF IN THE ORIGINAL ACT CONGRESS EXCEEDED TtS POWER 
TO DELEGATE, THAT IS NOW IMMATERIAL BECAUSE CON¬ 
GRESS HAS EXPRESSLY RATIFIED THE ASSESSMENT AND 
COLLECTION OF THE TAXES 

i 

Even if it were to be found that in the original 
Act Congress exceeded its power to delegate, such 
is now immaterial because by subsequent! legisla¬ 
tion Congress has expressly ratified and ladopted 


the assessment and collection of the taxes here in- 
volved. After the decision of the court below, but 
before the granting of the writ of certiorari herein, 
Congress passed certain amendments to tlfe Agri¬ 
cultural Adjustment Act. Section 30 of this 

i 

amendatory legislation (Act of August 24, 1935) 
added a new subsection 21 (b), which provides in 
part: 


The taxes imposed under this titlej as de¬ 
termined, prescribed, proclaimed, apd made 
effective * * * prior to the date of the 

adoption of this amendment, are hereby legal¬ 
ized and ratified, and the assessment, levy, 
collection, and accrual of all such taxes 
* * * are hereby legalized and ratified 

and confirmed as fully to all intents and pur¬ 
poses as if each such tax had beeh made 
effective and the rate thereof fixed specifi¬ 
cally by prior Act of Congress. 

_ i 

That such a ratifying Act is applicable and is to 
be given effect even though passed after the deci¬ 
sion below is settled. Rafferty v. Smith, Bell & 


i 
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Co., 257 U. S. 226; The Peggy , 1 Cranch 103, 110; 
Dinsmore v. Southern Express Co., 183 IT. S. 115; 

i 

Dorchy v. Kansas, 264 IT. S. 286; Steamship Co. v. 
Joliffe, 2 Wall. 450. In Rafferty v. Smith, 
Bell & Co., supra, the doctrine was applied to a 
case much like the present one, this Court reversing 
judgments requiring refunds of certain taxes on 
the sole ground that the taxes were validated by a 
ratifying Act, passed after those judgments but, as 
here, prior to the granting of a writ of certiorari. 
This Court has recognized that Congress may 

i 

ratify taxes, illegal when assessed but assessed 
under claim and color of authority, if it could have 
imposed such taxes in the first instance and if its 
power to do so remained unimpaired to the date of 
ratification. United States v. Heinszen & Co., 206 
U. S. 370; Rafferty v. Smith, Bell & Co., supra. 
See also Mascot Oil Co. v. United States, 282 U. S. 
434; Charlotte Harbor Ry. v. Welles, 260 U. S. 
8, 10, 11; Seattle v. Kelleher, 195 U. S. 351, 359- 
360; Hamilton v. Dillin, 21 Wall. 73; Hodges v. 
Snyder, 261 IT. S. 600, 602-603; Stockdale v. In¬ 
surance Companies, 20 Wall. 323, 332; Wagner v. 
Baltimore, 239 IT. S. 207, 216, 217; Mattingly v. 
District of Columbia, 97 IT. S. 687; Kansas City 
Ry. v. Road District, 266 IT. S. 379; Tiaco v. Forbes, 
228 IT. S. 549. 

Under claim and color of authority, the Commis¬ 
sioner of Internal Revenue here assessed against 
respondents and the Collector of Internal Revenue 



109 


is attempting to collect from them a tax at the rate 
of 4.2 cents per pound upon the processing of |cotton 
and an equivalent tax upon floor stocks of articles 
made from cotton. In other portions of this brief 
we have devoted ourselves to showing that £uch a 
tax was within the power of Congress. The | ratifi¬ 
cation by the amendatory Act is express and Unam¬ 
biguous. There is no room for doubt that it applies 
to the taxes here involved. 

i 

The argument has been advanced, howevet, that 
if Congress could not in the first instance delegate 
the power to determine upon and to levy these 
taxes, it cannot now ratify that which it could not 
have originally authorized. This argument is 
based on a confusion as to what is in fact ratified. 
Ratification involves the adoption of the Act of 
someone else. One cannot ratify one’s own act. 
The delegation, if it was unlawful, was the act of 
Congress. Congress has not attempted to cure that 
delegation by ratification—it has not sought to 
ratify its own act. It has not attempted to do 
again that which it was unable to do before. It 
has done something entirely different, namely, it 
has ratified and adopted the assessment and Collee- 

i 

tion of taxes at certain rates on the processing of 
certain commodities. j 

Many decisions have said generally that a legis¬ 
lature may ratify only an act which it could have 
authorized. We have in this case no quarrel! with 
that principle. Congress could have originally au- 


i 
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thorized the assessment and collection of the taxes 
here in issue, if the authorization had been accom¬ 
plished in the right manner. In fact, Congress 
intended to authorize and believed that it had prop¬ 
erly authorized the assessment of these taxes, but 
if it be held that there was an unlawful delegation 
of legislative authority, then Congress was unsuc¬ 
cessful. Nevertheless, the Treasury officials pro¬ 
ceeded to assess and collect the taxes. It may be 
that their determination to do so resulted from their 
belief that they were properly authorized, and it 
may be that their determination that the tax should 
be assessed at the rate it was and on the products it 
was resulted from the exercise by the Secretary of 
Agriculture of improperly delegated legislative 
authority. But whatever the reasons for their act, 
the essential fact is that the Treasury officials did 
assess a tax at a certain rate on certain products. 
Congress need not validate and has not validated 
their reasons for the step they took, nor has Con¬ 
gress sought to make unobjectionable its former 
method of authorization. Under the decisions it is 
necessary only that Congress approve and adopt the 
act which took place, and this was done when Con¬ 
gress ratified and adopted the assessments and col¬ 
lections which had been made, the making of which 
Congress could have authorized in the first place. 
United States v. Heinszen & Co., supra; Rafferty 
v. Smith, Bell & Co., supra. 

This rule has been held to apply in instances of 
improper delegation of legislative power. In Mat - 


Ill 


i 

j 

ter of People {Tit. & Mtge. Guar. Co.), 264 N. Y. 
69, objection was made in that case to Chapter 40 
of the 1933 Session Laws of New York on the 
ground that legislative powers were delegated to 
the Superintendent of Insurance. After tjhe case 
had been decided below but before it was heard by 
the Court of Appeals, the New York Legislature, 
by Section 6 of Chapter 10 of the 1934 Session 
Laws, expressly approved and confirmed all Actions 
taken under the rules and regulations promulgated 
by the Superintendent of Insurance pursuant to 
the original Act. In dealing with the question of 
delegation of legislative power under the original 
act, the court said (p. 97) : 

Moreover, the provisions of Chapter 40 of 
the laws of 1933 have been amended since 
so as to remove possible attack oh such 
ground. | 

See also Fisk v. The City of Kenosha, 26 Wis. 
23, and Miller v. Bunn, 72 Cal. 462, 14 Pac. 27. 
The latter case upheld an appropriation made to 
pay obligations incurred by an invalid drainage 
district (the invalidity being by reason of an un¬ 
constitutional delegation of legislative power), 
despite a constitutional prohibition against pay¬ 
ment of claims arising under an agreement made 
without express authority of law. 

A holding that the collection of taxes may pot be 
ratified where they have resulted from an improper 
delegation of legislative authority would render 
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almost useless in tax eases the corrective power so 
necessary to government. Morever, it is submitted 
that such a holding would ignore the basis for the 
limitation upon Congressional delegation of legis¬ 
lative power. This Court has recently reexamined 
that basis. 

Congress is not denied, by the Constitution, the 
necessary practicality which enables it to leave to 
selected instrumentalities the making of subordinate 
rules within prescribed limits and the determina¬ 
tion of facts to which its policy is to apply. Other¬ 
wise, in many instances the legislative power would 
be futile. Panama Refining Co. v. Ryan, 293 U. S. 
38S, 421; Schechter Corp. v. United States, 295 U. S. 
495, 529. 

The limitation—simply stated—is that the Con¬ 
gress “is not permitted to abdicate or to transfer 
to others the essential legislative functions with 
which it is * l* * vested.’’ Ibid. Such abdi¬ 
cation consists in an attempt by Congress to per¬ 
mit others to determine matters of policy which 
it should itself determine. Panama Refining Co. v. 
Ryan, supra. Congress cannot delegate power to 
an administrative officer “to exercise an unfettered 
discretion to make whatever laws he thinks may be 
needed.” Schechter Corp. v. United States, supra, 
pp. 537-538. 

If the imposition of the taxes here challenged 
was invalid under this doctrine, it was because 
Congress permitted the Secretary of Agriculture 
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to determine matters of policy—to exercise an in¬ 
sufficiently limited discretion—with respect to those 
taxes. Any such evil was cured, any such abdica¬ 
tion ceased, when Congress by the amendatory 
legislation clearly exercised its own discretion and 
itself determined that as a matter of policy these 
taxes were proper. This is recognized by the deci¬ 
sion in the only case brought to our attention in 
which the question has been presented, Fisk |v. The 
City of Kenosha, supra. In this decision, Chief 
Justice Dixon, in elucidating the opinion of Justice 
Paine after his decease, stated (p. 33) : 

I do not under stand Justice Paine to hold 
that subsequent legislative ratification is in 
all cases impossible. I understand him as 
holding that it was no valid or sufficient rati¬ 
fication here, because it appears that the 
legislative discretion to restrict the power of 
taxation, of contracting debts, and of loan¬ 
ing the credit of the city, has neveh been 
exercised. 

Certainly the policy on which the limitation of 
congressional delegation of legislative poWer is 
based would not be violated by giving effect to the 
ratification here. If Congress may ratify that 
which it did not attempt to authorize in the first 
place, as in the Heinszen and Rafferty cases, kupra, 
it seems that Congress surely should have the right 
to validate when the only defect is its own failure 
to authorize correctly. 

The ratification here could not be successfully 
attacked on the ground that Congress did not; have 

24926—35-8 
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power to impose this tax at the time of ratification. 
A tax is not necessarily invalid because retroac¬ 
tively applied. 1 Taxing Acts having retroactive 
features have been upheld in view of the particular 
circumstances disclosed. Milliken v. United 
States, 283 TJ. S. 15; Stockdale v. Insurance Com¬ 
panies, 20 Wall. 323, 331; Cooper v. United States, 
280 U. S. 409; Railroad Co. v. Rose, 95 U. S. 78, 80; 
Railroad Co. v. United States, 101 U. S. 543, 549; 
Flint v. Stone Tracy Co., 220 U. S. 107; Billings v. 
United States, 232 U. S. 261, 283; Brushaber v. 
Union Pac. R. R., 240 IT. S. 1, 20; Lynch v. Hornby, 
247 U. S. 339, 343; Hecht v. Malley, 265 U. S. 
144,164. 

The amendment is not subject to the objection 
that it “would be to impose an unexpected liability 
that if known might have induced those concerned 
to avoid it and to use their money in other ways”— 
the element essential to invalidate a retroactive 
excise. Lewellyn v. Frick, 268 U. S. 238, 252. 48 

48 Likewise, Nichols v. Coolidge. 274 U. S. 531, and 
Blodgett v. Holden , 275 U. S. 142, seem to have been decided 
upon the principle that: 

It seems wholly unreasonable that one who, in entire 
good faith and without the slightest premonition of 
such consequence, made absolute disposition of his 
property by gifts should thereafter be required to pay 
a charge for so doing (275 U. S. 147). 

Percy K. Hudson v. United States , decided by the Court of 
Claims on November 4, 1935, not yet officially reported, 
which involved the tax levied by the Silver Purchase Act, 
was decided on the same ground. 




Processors have conducted their businessies in 
the knowledge that a processing tax was being 
collected in the name of the United States, under 
color of a statute enacted by the Congress, intend¬ 
ing and attempting to impose the tax. The situa¬ 
tion is comparable to that involved in MilliJten v. 
United States, supra, wherein rates on gifts in 
contemplation of death were raised retroactively. 
The Court said (p. 23) : ! 

i 

Not only was the decedent left in n6 un¬ 
certainty that the gift he was then making 
was subject to the provisions of the existing 
statute, but in view of its well understood 
purpose he should be regarded as taking his 
chances of any increase in the tax bur¬ 
den * * * ! 


Congress having the power to impose the tai, re¬ 
spondents could not have processed without the 
payment of a processing tax, had it not been for the 
defect of unlawful delegation of power which has 
been assumed. It is submitted that this privilege 
with notice of the assessment and collection of the 
tax suffices to support a retroactive levy. United 
States v. Heinszen & Co., supra. In this case, 
therefore, there existed the power to do the ratified 
act at the time of ratification, which was missing 
in Forbes Boat Line v. Board of Commrs., 258 U. S. 
338. The decision in the Forbes Boat Line case 


seems to be distinguishable from the earlier case 
of United States v. Heinszen & Co., supra, and the 


later case of Graham & Foster v. Goodcell, 


282 







U. S. 409, on tlie ground that the Boat Line decision 
involved private contractual rights which could 
not be taken away by a legislature after they were 
once vested, while the latter two cases and the in¬ 
stant case involve taxation in which the rights of 
individuals are subject to the higher rights of the 
Nation or the State. Hodges v. Snyder, 261 U. S. 
600; Seattle v. Kelleher, 195 U. S. 351, 359. 

The power of ratification is necessary that gov¬ 
ernment may not be defeated by omissions or in¬ 
accuracies in the exercise of functions necessary 
to its administration. And whether or not the 
effect of the amendment be retrospective, no injus¬ 
tice results, nor have rights vested unsubjected to 
higher rights of government, for at the time of the 
consummation of acts upon which the excise is im¬ 
posed, a tax was being collected in the name of the 
United States under the color of an Act of 
Congress. 

We submit that the ratification, whether con¬ 
sidered as such or as a retroactive levy, is good and 
obviates any objection to the taxes on the ground 
of delegation of legislative power. 

VII 

THE PROCESSING AND FLOOR-STOCKS TAXES DO NOT 
CONTRAVENE THE FIFTH AMENDMENT 

So far as the application of the Fifth Amend¬ 
ment is concerned, the guarantee of due process 
requires only that the law shall not be unreason¬ 
able, arbitrary, or capricious, and that the means 
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selected shall have a real and substantial relation 
to the object sought to be attained. Helvering v. 
City Bank Farmers Trust Co., decided by this 
Court Nov. 11,1935; Nebbia v. New York, 291U. S. 
502, 525; Retirement Board v. Alton R. Co., 295 
U. S. 330, 347 (footnote 5). 

No valid challenge on this score lies to i 
and the collection of taxes under the Agri< 
Adjustment Act. As this Court pointed 
Magnano Co. v. Hamilton, 292 U. S. 40, 44 :j 

Except in rare and special instances, the due 
process of law clause contained in the: Fifth 
Amendment is not a limitation upon the tax¬ 
ing power conferred upon Congress by the 
Constitution. 

I 

Of the rare and special instances so recognized, 
none is found in the method of raising revenue 
here adopted. j 

The Fifth Amendment is not violated because 
the tax operates on some commodities and pot on 
others. Congress may make reasonable classifica¬ 
tions of objects to be taxed and select from the same 
in its discretion. McCray v. United States, 195 
U. S. 27. As long as the classification is not simply 
arbitrary and entirely unnatural, as long as it is 
based on some practical distinction, no objection 
can be made. Nicol v. Ames, 173 U. S. 509^ 521. 
It has always been recognized that the legislature 
possesses the most ample authority to Select 
some and omit other possible subjects of excises, 
to select one calling and omit anothet, to 
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tax one class of property and to forbear to tax 
another. Flint v. Stone Tracy Co., 220 U. S. 107. 4t> 
It is self-evident that the basic agricultural com¬ 
modities, as defined in the statute (Sec. 11), are 
more widely produced and used than many other 
agricultural commodities. A tax upon their proc¬ 
essing would, therefore, be better calculated to 
achieve the Congressional purpose of raising reve¬ 
nue than a tax on the processing of other agricul¬ 
tural products which are not so important commer¬ 
cially. There is nothing arbitrary or unreasonable 
in recognizing this fact and in applying a tax in 
accordance therewith. 

Nor is there anything arbitrary or capricious 
about selecting processing as the particular use of 
the commodity which is to be taxed. As' indicated 
by the decisions of this Court upholding excise 
taxes on a great variety of uses of property (see 
cases set forth* supra, pp. 30-31), Congress may 
choose any of the uses of the commodity it wishes 
on which to levy the excise. 

Objection to the rate of the tax will not lie under 
the Fifth Amendment. There is no limit on the 

49 See first footnote on page 160 of that opinion for an ex¬ 
tensive collection of cases permitting selections and classifi¬ 
cations of various kinds. See also Alaska Fish Co. v. Smithy 
255 U. S. 44, where a tax upon a use of herring was sustained 
although the similar use of other kinds of fish was not taxed; 
Haavzk v. Alaska Packers Assn., 263 U. S. 510, upholding a 
tax which discriminated against nonresident fishermen in 
favor of residents; and Billings v. United States , 232 U. S. 
261, sustaining an excise on the use of foreign-built yachts. 


burden which Congress may impose by taxation. 
The rate of the tax is in the sole discretion of that 
body. McCulloch v. Maryland, 4 Wheat. 3^6; Fox 
v. Standard Oil Co., 294 U. S. 87, 99; Stewart Dry 
Goods Co. y. Lewis, 294 U. S. 550,562; Magnano Co. 
v. Hamilton, supra. No principle is knowii which 
circumscribes the factors to be used by Congress in 
arriving at its rate, whether such factors Remain 
completely unexpressed, are expressed in the Com¬ 
mittee Reports, or are expressed in the Aetj itself. 
As stated in Patton v. Brady, 184 U. S. 6d8, 619, 
620, “the obligation of the individual to the State 
is * * * proportioned to the extent of the pub¬ 
lic wants. * * * Taxation may run pari passu 

with expenditure”; and when Congress determines 
to tax, the rate is within its discretion “ahd the 
judgment of Congress in respect thereto is not sub¬ 
ject to judicial challenge.” 1 

In this connection it should be pointed oi}.t that 
the contention that Reiner v. Donnan, 285 j U. S. 
312; Nichols v. Coolidge, 274 U. S. 531; Schlesinger 
v. Wisconsin, 270 U. S. 230; and Hoeper \y. Tax 
Commission, 284 U. S. 206, prohibit the fixing of 
the rate of tax with reference to factors not Related 
to the taxpayer is based on a confusion of tho prin¬ 
ciples governing the selection of rates with! those 
governing the subjects which may be included in 
the measure of the tax to which the rate is to be 
applied. The cited cases deal only with the inclu¬ 
sion of improper subjects in the measure of the 
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tax. In each of those cases the tax was imposed 
upon property which the taxpayer had wholly dis¬ 
posed of before the effective date of the Act, or, as 
in the Hoeper case, never at any time owned, with 
the result that one person’s tax was measured by 
property belonging to another. No question of the 
rate of the tax was involved. The respondents here 
cannot complain that the measure of the tax has 
no relation to their business. Their assessments 
are measured solely by the number of pounds of 
cotton put through their plant. The measure is de¬ 
pendent upon their own activities. No improper 
subjects are included in that measure. Respond¬ 
ents are not taxed on property belonging to an¬ 
other. The fact that the rate of tax is determined 
by reference to considerations having nothing to do 
with respondents is immaterial. Tax rates are not 
fixed solely according to the affairs of the tax¬ 
payer. They are determined by Congress in the 
exercise of its own discretion, and in making such 
determination Congress may consider such factors 
as it sees fit. See Patton v. Brady, supra . 

It has been argued that these taxes are not for 
a public purpose in that they take property from 
one class and give it to another class for the private 
benefit of the latter, and that, therefore, they offend 
the Fifth Amendment. But this contention is 
simply another way of challenging the character 
of these taxes as revenue measures. We have 
shown that, considered separate and apart from the 
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use of their proceeds, the provisions imposing proc¬ 
essing and floor stocks taxes are unquestionably 
revenue measures. (Supra, pp. 24-29.) The 
money collected from these taxes goes into the 
Treasury of the United States. In the absence 
of some further showing, it must be presumed that 
tax money which goes into the Treasury will be 
used for a purpose within the powers of Congress. 
If the money is so used, certainly no objection 
could be made on the ground that the taxps are 
not levied for a public purpose. Mountain timber 
Co. v. Washington, 243 U. S. 219; Noble State,Bank 
v. Haskell, 219 U. S. 104. If the levy is truly one 
to raise revenue for purposes within the power of 
the Government, it cannot be invalid on the ground 
that it takes private property or that it bears 
mainlv on one class. Veazie Bank v. Fehno, 8 
Wall. 533. All taxes take private propertymost 
bear more heavily upon one class than upon anpther. 

i 

All money expended by a government must neces¬ 
sarily be paid out to persons, and very seldom are 
the persons who receive the money in the same class 
as those taxed. Consequently, the argument here 
that these taxes unlawfully take property from one 
class and give it to another amounts to no more than 
the proposition that the money, after it gets into the 

i 

Treasury, will be taken out for rental and benefit 
payments to farmers and that such payments are 
not within any of the powers of Congress. 
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This contention is the basic argument underlying 
most of the points urged by respondents and our 
answer to it is twofold. First, we will urge ( infra, 
pp. 122-135) that respondents, as taxpayers, should 
not be allowed to defeat payment of their otherwise 
valid taxes by challenging the appropriation by 
Congress of the proceeds of the taxes. And, second, 
we will show (infra, pp. 135-241) that Congress 
does have power to provide for rental and benefit 
payments to farmers to carry out the declared 
policy of the Act; that in so doing Congress does 
no more than exercise its power to levy taxes and 
appropriate the proceeds thereof for the general 
welfare. If either of these two positions is well 
taken, the argument that the taxes take property 
from one class and unlawfully bestow it on another 
cannot succeed. 50 

We submit, then, that in the levy and collection 
of the taxes there is no violation of the Fifth 
Amendment. 

VIII 

RESPONDENTS SHOULD NOT BE ALLOWED TO QUESTION 
THE APPROPRIATION AS A DEFENSE TO THE PAYMENT 
OF THEIR TAXES 

Heretofore we have sought to show that the tax¬ 
ing sections of the Agricultural Adjustment Act, 
considered apart from the use made of the pro¬ 
ceeds to be derived thereunder, are valid. In deal¬ 
ing with objections raised under the Fifth Amend- 


50 On the question of public purpose see pp. 227-240, infra. 
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ment, we have expressed the view that thfc objec¬ 
tions to these taxes are in final analysis basfed upon 
the ground that Congress has not acted within its 
powers in appropriating the proceeds to the mak¬ 
ing of rental and benefit payments to farmers. We 
now urge that as a matter of public policy re¬ 
spondents should not be permitted to question the 
appropriation as a defense to the payment of their 
taxes. i 

This Court has recognized that “The power to 
tax is the one great power upon which th^ whole 
national fabric is based. It is as necessary to the 
existence and prosperity of a nation as is the air 
he breathes to the natural man.” Nicol v.j Ames, 
173 U. S. 509, 515. The Court has further specifi¬ 
cally recognized the danger to the normaj func¬ 
tioning of government if it be subjected to inter¬ 
ruption by taxpayers who object to the purposes 
for which Congressional appropriations are! made. 
Massachusetts v. Mellon, 262 U. S. 447, 437. If 
respondents may question the propriety \)f the 
appropriations contained in the Agricultural 
Adjustment Act, their action will constitute! a new 
type of attack, not sanctioned by any prior decision 
of this Court, upon the vital power of taxation. 

It is no new departure for Congress to announce 
in a taxing statute the purposes for which the reve- 
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nues to be derived thereunder are intended/ 1 Since 
taxes are levied only to provide funds needed to 

51 Congress has often expressed in taxing Acts the purpose 
of the tax. both by making actual appropriations in the Act 
of the revenues to arise therefrom and by earmarking the 
revenues for a particular expenditure. Thus, actual appro¬ 
priations were made by the Act of March 3, 1791, c. 15, 1 
Stat. 199, 213-214, where a tax was levied on spirits and it 
was provided that the proceeds thereof were pledged and 
appropriated for the payment of interest on loans and the 
payment of the pxlblic debt; the Act of May 8, 1792, c. 32, 
1 Stat. 267, 270, levying a tax on spirits and pledging and 
appropriating the proceeds to the purposes set forth in 
the Act of March 3, 1791, and in the Act of May 2, 1792, 
infra; the Tariff Act of March 3, 1797, c. 10, 1 Stat. 503, 
appropriating the duties derived thereunder (1) to the pay¬ 
ment of the Federal foreign debt and (2) to the payment of 
the debt owing to the Bank of the United States; the Tariff 
Act of May 13, 1800, c. 66, 2 Stat. 84, appropriating the 
proceeds to the discharge of interest and principal of the 
debts of the United States. And revenues were earmarked 
for particular expenditures in the Tariff Act of May 2, 
1792, c. 27, 1 Stat. 259, 262, where it w’as provided that the 
surplus of the duties levied thereunder were to be applied to 
carry out a Federal Act for the protection of the frontiers of 
the United States; the Act of March 26,1804, c. 46,2 Stat. 291, 
increasing all tariffs and providing that the proceeds from 
the increase go into a separate fund to be used for the sole 
purpose of carrying on a war against the Barbary powers; 
the Liquor Tax Act of December 21, 1814, c. 15, 3 Stat. 152, 
which authorized the Secretary of the Treasury to pledge 
the proceeds thereof in obtaining a loan on such a pledge; 
the Revenue Act of 1917, c. 159, 39 Stat. 1000, providing 
that the taxes collected under Title II and one-third of the 
taxes collected under Title III of that Act should constitute 
a separate fund for expenditures under certain acts providing 
for war preparedness; the tax on the sale of motor fuels 
sold in the District of Columbia, Act of April 23,1924, c. 131, 
43 Stat. 106, wherein it is specified that the proceeds were to 
be available only for road improvement and repair. See 
also Seligman, Essays in Taxation (1895 Ed.), pp. 345-349. 
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carry on governmental activities, it seems apparent 
that there is a natural and proper relation between 
the amount of anticipated governmental expendi¬ 
tures and the amount of revenue to be raised by 
taxes. 52 i 

i 

This Court has specifically recognized that this 
relationship is a normal and necessary incident of 
the legislative fimction. In Knights v. Jackson, 
260 U. S. 12, it was said (p. 15) : I 

The reimbursement [of cities and towns 
in the State of Massachusetts for specified 
increases in the salaries of school teachers, 
supervisors, superintendents and the like] 
from the general funds of the Coifimon- 
wealth was lawful and to make it the funds 
must be provided. The fact that thp end 
was contemplated * * * is no more 
than was necessary in some form to bring 
about the result. (Italics supplied.) 

The opinion in Patton v. Brady, 184 U. S. 608, 
620, contains the following: j 

A war had been declared. National ex¬ 
penditures would naturally increase apd did 

32 See the report of the Select Committee on the budget of 
the House of Representatives (H. Rep. No. 14, 67th Cong., 
1st Sess.) commenting on the importance of considering 
expenditures along with revenue. Indeed, some proponents 
of governmental budgetary reform believe the connection 
should be made obligatory by law. For example, $enate 
Joint Res. No. 123 of the present Congress would require 
any appropriation in excess of estimated revenues to be 
accompanied by taxation provisions designed to raise, within 
not more than fifteen years, revenue equal to the excess. 


i 
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increase by reason thereof. Provision by 
way of loan or taxation for such increased 
expenditures was necessary. There is in 
this legislation, if ever such a question could 
arise, no matter of color or pretence. There 
w'as an existing demand, and to meet that 
demand this statute was enacted. * * * 

Taxation may run pari passu with expendi¬ 
ture. The constituted authorities may right¬ 
fully make one equal the other. 

It has been the uniform practice in both the 
House and the Senate to consider the financial 
needs of the Government in the preparation of 
revenue bills. 53 The Budget and Accounting Act of 
June 20,1921 (c. 18, 42 Stat. 20, 21), provides that 
if the estimated receipts are less than the estimated 
expenditures for the ensuing fiscal year, the Presi¬ 
dent in the Budget shall make recommendations to 
Congress for new taxes, loans, or other appropriate 
action to meet the estimated deficiency. 

We submit “it is of much significance that no 
precedent sustaining the right to maintain suits like 

53 See House Hearings, p. 1, Revenue Act of 1934; House 
Hearings, p. 1, Revenue Act of 1932; Senate Hearings, p. 1, 
Revenue Act of 1932; House Hearings, p. 1, Revenue Act 
of 1928; Senate Hearings, p. 269, Revenue Act of 1928; 
House Hearings, p. 1, Revenue Act of 1926; Senate Hear¬ 
ings, p. 1, Revenue Act of 1926; House Hearings, p. 317, 
Revenue Act of 1924; Senate Hearings, pp. 1, 39, Revenue 
Act of 1924; House Hearings, Executive Session, p. 384, 
Revenue Act of 1921; Senate Hearings, letter from the 
Secretary of the Treasury, p. 7, Revenue Act of 1921; House 
Hearings, pp. 9,13, Revenue Act of 1918. 


127 


this” can be found. See Massachusetts v. Mellon, 
supra, at p. 487. ! 

In Field v. Clark, 143 U. S. 649, it was not Neces¬ 
sary to consider the right of a taxpayer, or ihdeed 
of any citizen, to question the disposition of public 
funds. In United States v. Gettysburg Electric 
Railway, 160 U. S. 668, the case arose under an 
attempt to condemn lands in the course of admin¬ 
istering an appropriating statute. The railroad 
company was not objecting to the essential govern¬ 
mental function of raising revenue; it was notj even 
objecting to the right to appropriate; it merely 
raised the time-honored claim that the courts 
should determine whether its land was being token 
for a public purpose . 

Again, in United States v. Realty Co.. 163 IT. S. 
427, the objection to the appropriation involved 
was not raised by a taxpayer. There the appro¬ 
priation was questioned by the United States it¬ 
self, 54 in response to the claim of an individual in- 
included within the terms of the Congressional Act 
providing for sugar bounties. It is significant;that 
even under these circumstances this Court said’that 

i 

the decision of Congress appropriating money for 
the payment of a claim recognized by it, “c an 

54 The Federal Government’s position was taken because 
of the declaration by the Court of Appeals of the District 
of Columbia in a similar case {Miles Planting Co. v. Car¬ 
lisle, 5 App. D. C. 138) that the sugar bounties were un¬ 
constitutional. 163 U. S. at pp. 432-433. 
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rarely, if ever, be the subject of review by the 
judicial branch” (p. 444). 

We submit that the doctrine enunciated by this 
Court (United States v. Realty Co., supra, p. 433) 
that an appropriation by Congress should be sub¬ 
jected to the scrutiny of the courts 4 4 only when ab¬ 
solutely necessary to the determination of the 
rights of the parties”, forbids a taxpayer, subject 
to a tax which time has demonstrated to be an emi¬ 
nently appropriate and reasonable means of rais¬ 
ing revenue, from defeating the payment of that 
tax by questioning a proposed expenditure of gov¬ 
ernmental funds which does not touch him or his 
property in any sense more directly than it affects 
the citizens of the nation in general. The raising 
and appropriating of revenue is essentially of pub¬ 
lic, not of private, concern. A contrary conclusion 
in this case would both enlarge the prior ambit 
of court review of Congressional appropriations 
and subject the vital power of taxation to new 
limitations. 

The Constitution has provided in the legislative 
procedure required for the raising of public 
moneys a special safeguard against abuse that is 
not applicable to other functions of Congress. By 
Article I, Section 7, 44 All Bills for raising Reve¬ 
nue shall originate in the House of Representa¬ 
tives; * * As appears from the views of 
many of those who participated in the framing or 
adoption of the Constitution or in the early activi- 
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ties of the Government it created (see infra, pp. 
173-177), this was considered to be the only appro¬ 
priate or practicable check upon the wisdom of Con- 

I 

gressional taxation and was at the same tiihe re¬ 
garded as ample protection against the possibility 
of unjust exactions. 

This Court has noted how effective a guarantee 
against the unwise exercise of great governmental 
powers the people possess in the responsiveness of 
frequently elected representatives to the will of 
their constituents. For example, in McCulloch v. 
Maryland, 4 Wheat. 316, speaking of the discretion 
of Congress concerning the rate of taxation,! it is 
said (p. 428) : j 

The only security against the abuse of this 
power, is found in the structure of the gov¬ 
ernment itself. In imposing a tax, the legis¬ 
lature acts upon its constituents. This is, in 
general, a sufficient security against erro¬ 
neous and oppressive taxation. 55 

Again, in refusing to interfere with the discre¬ 
tion of the political branch of the Government in 
the exercise of power conferred by Article IV, 
Section 4 of the Constitution, guaranteeing to every 
state a republican form of Government, this Court 

in Luther v. Borden, 7 How. 1, said (p. 44) : 56 j 
— 

55 See Magnano Co. v. Hamilton. 292 U. S. 40, and Pacific 
Insurance Co. v. Soule , 7 Wall. 433, 443. 

56 See also a similar statement of this Court in United 
States v. San Jacinto Tin Co ., 125 U. S. 273, 284, where 
there was sustained the plenary power of the Attorney Gen¬ 
eral over litigation involving the interest of the United 
States. 
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* * * the elevated office of the President, 
chosen as he is by the people of the United 
States, and the high responsibility he could 
not fail to feel when acting in a case of so 
much moment, appear to furnish as strong 
safeguards against a wilful abuse of power 
as human prudence and foresight could well 
provide 

We submit that wise public policy requires that 
no taxpayer may avoid the payment of otherwise 
valid taxes by questioning the purpose of the levy 
or of an appropriation contained in the taxing 
statute. The appropriateness of such a rule is par¬ 
ticularly apparent where, as here, it is not possible 
to ascertain the exact use to which the taxpayers’ 
money will be put. 57 

57 The decision in Field v. Clark , supra , is not contrary to 
this position. This Court there refused to consider an ap¬ 
propriation contained in the Tariff Act on the ground that 
the appropriating provision was separable. It is true that 
language used (p. 696) in the opinion might be construed as 
intimating that if the Act were inseparable the appropria¬ 
tion would be reviewable. However, it is apparent that this 
Court did not find it necessary to consider the considerations 
of public policy there urged or the effect of the uncertainty 
as to whether the taxpayer’s money will be used for the pur¬ 
pose attacked. Indeed, any intimation to the contrary in 
Field v. Clark would seem to be inconsistent with the rea¬ 
soning of this Court in the later case of Massachusetts v. 
Mellon, supra. Nor does the decision in Head Money cases , 
112 U. S. 580, present an instance in which a taxpayer was 
permitted to challenge the purpose for which a tax was 
levied. The exaction imposed in that case did not purport 
to be levied under the taxing power. It was a mere attempt 
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As in the case of any other revenue measure, the 
proceeds of these taxes are to be paid directly into 
the Treasury of the United States. Section 19 (a). 
There they become part of the public fundi It is 
true that the Agricultural Adjustment Act in its 
original form contained an appropriation in the 
taxing Act itself. Section 12 (b). But tl[iis fact 
would not have made the money, if collected at 

i 

that time, any the less a part of the public funds. 
See Knights v. Jackson, 260 U. S. 12. Burther- 
more, Congress was not foreclosed by its (jwn ap¬ 
propriation. Money collected under the original 
Act could be used to defray any of the Government’s 
expenses should Congress see fit to change jthe ap¬ 
propriation before the money was actually! trans¬ 
ferred from the general fund of the Treasury as a 
set-off against advances made out of that fund. 

i 

Thus, until actual expenditure, it was not possible 
to say with certainty what the final use! of the 
money collected under the original Act mi^ht be. 
This is illustrated by the fact noted belQw that 
since respondents’ taxes fell due, Congress has 
already once changed the appropriation and speci¬ 
fied objects not before included. Whether this 
might be done again cannot be foretold, but the 
fact remains that, at any time prior to the transfer, 
which generally occurs at the end of the fiscal year, 

by means of an exaction to effect a regulation of cojmmerce. 
See page 595. Furthermore, this Court indicated that had 
it been a true tax it would have been valid as being for the 
general welfare. Ibid. 


i 

i 
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the taxes paid into the fund of the Treasury may 
be reappropriated. 

That this possibility of reappropriation in itself 
is sufficient to forbid the striking down of a tax on 
the ground that the appropriation contained in the 
taxing act is invalid, was expressly recognized by 
this Court in the Head Money Cases, 112 U. S. 580. 
The Court there said (pp. 599-600): 

The act itself makes the appropriation, and 
even if this be not warranted by the Con¬ 
stitution, it does not make void the demand 
for contribution, which may yet be ap¬ 
propriated by Congress, if that be necessary, 
by another statute. 

In the case of respondents’ taxes, not only is 
the use uncertain because of the power of Con¬ 
gress to change the appropriation, but also the 
use is made even more uncertain by the terms 
of the appropriation provisions found in the 
Agricultural Adjustment Act itself. Section 
12 (b) of the original act appropriated the 
proceeds from all taxes imposed under the title 
to be available to the Secretary of Agriculture 
for expansion of markets and removal of surplus 
agricultural products, and the following purposes 
under part 2 of the title: Administrative expenses, 
rental and benefit payments, and refunds on 
taxes. The section further provided that advances 
might from time to time be made from the Treas¬ 
ury to the Secretary of Agriculture and that the 
Treasury should be reimbursed out of the proceeds 
of the taxes. Also, subdivision (a) of the section 
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specifically appropriated, out of any money in the 
Treasury not otherwise appropriated, $100,000,000 
to be used for administrative expenses and rental 
and benefit payments. Thus, by reason; of the 
terms of the original appropriation itself, j the ac¬ 
tual use to which respondents’ taxes would be put 
was unascertainable. They might have gpne for 
one or more of several purposes other thah rental 
and benefit payments, including expansion bf mar- * 
kets, removal of surplus agricultural products, and 
reimbursement of the Treasurv. 

But, since the decision below in this case, Con¬ 
gress has changed the appropriation in such a way 
as to cast further doubt upon the eventual use of 
respondents’ money. Section 12, the appropriation 
section of the Act, was amended by Section 3 of the 
amendments to the Agricultural Adjustment Act 
approved August 24, 1935, so that, although as be¬ 
fore, the money arising from these taxes is not 
directly appropriated for any purpose, but simply 
goes into the Treasury and is there comihingled 
with other public funds, now the appropriation is 
out of the general funds of the Treasury in an 
amount equivalent to the taxes collected under the 
Agricultural Adjustment Act. Also, under the ap¬ 
propriation the Secretary of Agriculture may now 
use any part of the money for additional kinds of 
payments and for the acquisition of agricultural 
commodities pledged as security for certaifi loans 
made by Federal agencies. Thus, additional objects 
of expenditure and additional elements of uncer¬ 
tainty have been introduced. Consequently even 
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if respondents’ attack on the rental and benefit 
program were sustained, it could hardly be said 
that the proceeds of the taxes here involved neces¬ 
sarily would go to that purpose. It is true that at 
the time respondents’ taxes were due these amend¬ 
ments had not been passed. Nevertheless, the 
money was not then paid, and even if it had been, 
it might not have been spent prior to the adoption 
of the amendments. If the money is now paid, it 
will be subject to the Act as it now stands, provided 
no further changes are made by Congress. It 
would seem that in attempting to ascertain the use 
to which respondents’ money will be put the amend¬ 
ments must be considered. However, whether the 
Act is considered in its original form or as amended, 
the eventual, actual use of respondents’ money is 
uncertain and indeterminable. 

This Court decided in Massachusetts v. Mellon, 
262 U. S. 447, that a Federal taxpayer had no right 
to seek the aid of a court in questioning the appro¬ 
priation to be made of revenues raised by taxation. 
The grounds for the decision in the Mellon case 
were that the administration of appropriation Acts 
was essentially a matter of public, not individual, 
concern, and that the taxpayer’s interest in the 
appropriation concerned was indeterminable. So 
here we have an appropriation Act of great public 
concern and a taxpayer whose interest, as we have 
seen, is not definitely ascertainable. To permit the 
appropriation to be challenged here would enlarge 
the rights of taxpayers beyond what has ever been 
recognized in the past. 
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If the Court agrees with our suggestion that re¬ 
spondents should not be allowed to question the ap¬ 
propriation as a defense to the payment of| their 
taxes, then the contention that the taxes are not 
revenue measures because their proceeds ai|e un¬ 
lawfully used (supra, p. 29), and the contention 
that the taxes are not for a public purpose ip that 
they take property from one class and transfer it 
to another in violation of the Fifth Amendment 
(supra, p. 122) are disposed of. j 

If the Court disagrees with the above suggestion 
and permits respondents to question the appropria¬ 
tion, then it is our position (1) that Congress may 
appropriate and expend moneys for the general 
welfare; (2) that the general welfare should b^ con¬ 
strued broadly to include anything conducive to 
the national welfare, the clause not being limited to 
the enumerated powers; (3) that Congress is the 
primary judge of what is for the general welfare 

i 

and the courts will not substitute their judgment 
for the judgment of Congress; (4) and that iii any 
event the appropriation here was for the geheral 
welfare. 

IX 

I 

CONGRESS MAY APPROPRIATE PUBLIC MONIES TO PRO¬ 
VIDE FOR THE GENERAL WELFARE | 

i 

Article I, Section 8, of the Constitution empow¬ 
ers Congress— j 

To lay and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and provide 
for the common Defence and general Wel¬ 
fare of the United States; * * *. 
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TV T e conceive that it is universally recognized 
that under this provision Congress may lay and 
collect taxes and excises and appropriate the reve¬ 
nues derived therefrom 58 to provide for the general 
welfare of the United States. Controversy arises 
only as to the scope to be given to the phrase “ gen¬ 
eral welfare.’’ 

1. The general welfare clause should be construed 
broadly to include anything conducive to the na¬ 
tional welfare; it is not limited by the subsequently 
enumerated powers 

Three different theories exist as to the proper 
interpretation to be given the general welfare 
clause: First, it is said that the clause should be 
construed as granting Congress power to promote 

58 This Court has determined that since by this provision 
Congress has the authority to lay taxes to pay the debts of 
the United States, “ it of course follows that it has power 
when the money is raised to appropriate it to the same 
object” United States v. Realty Co., 163 U. S. 427, 
440. See also Legal Tender Case, 110 U. S. 421, 440. 
This reasoning compels the like conclusion that if Con¬ 
gress may lay taxes to provide for the general welfare, it 
must follow that it may appropriate for the same purpose 
the revenues derived from such taxes. It should be noted 
that the power of Congress to expend Federal funds may 
also be based upon Article TV, Section 3, Clause 2, of the 
Constitution which gives Congress power “ to dispose ” of 
the “property” of the United States. See for a full dis¬ 
cussion of the applicability of this clause to the disposition 
of public moneys the brief filed by the late Joseph H. 
Choate in United States v. Realty Co., 163 U. S. 427, No. 
870, October Term, 1895. 
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I 

the general welfare independently of the taxing 
power. 59 This view has generally been rejected. 
Secondly, it is said that the general welfare'clause 
is a limitation on the taxing power; that the!clause 
itself has reference to and is limited by the j subse¬ 
quently enumerated powers; that is, that Congress 
can tax only to carry out one or more of thes£ latter 
powers. This is known as the Madisonian theory. 
Thirdly, it is said that while the clause is a 
limitation on the taxing power, it was intended 
to embrace objects beyond those included in the 


subsequently enumerated powers; that is* that 
although Congress may not accomplish the general 
welfare independently of the taxing power, never¬ 
theless it may tax (and appropriate) in order to 
promote the national welfare by means which may 


not be within the scope of the other Congressional 
powers. This is commonly known as the Hatnilto- 


nian theory. That this third, or middle ground is the 
correct theory, is, we submit, clearly sho^n by 
the plain language of the Constitution; by the cir¬ 


cumstances surrounding the adoption of the clause; 
by the opinion of most of those who participated 
in the early execution of the Constitution; by the 
opinion of later authorities on the Constitution; 
and finally by the long-continued practical con- 


59 See Remarks of Representative David J. Lewis, in 
House of Representatives, June 29, 1935, Cong. Rec., 74th 
Cong., 1st sess., Vol. 79, Part 10, pp. 10, 399-10, 411. 
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struction given the clause during the entire course 
of our Constitutional history. 60 

2. The Madisonian theory does violence to the plain 
language of the Constitution 

Congress is empowered to lay taxes 4 4 to provide 
for the * * * general Welfare/’ We submit 
that the clause means exactly what it says; that 
Congress may tax to provide for the general, as 
distinguished from local, for the national, as dis¬ 
tinguished from state, welfare. We merely ask the 
Court to accept the plain, natural, and unambigu¬ 
ous meaning of the words used. As Mr. Justice 
Story observed, the words have a 4 4 natural and ap¬ 
propriate meaning as a qualification of the preced¬ 
ing clause to lay taxes. Why, then, should such a 
meaning be rejected?” (Story on the Constitu¬ 
tion, Sec. 912.) 

Those advocating the Madisonian theory say that 
the natural meaning should be rejected because the 
clause is without significance; that it is merely a 
superfluous rhetorical flourish, and is defined by 
the subsequent enumeration of Congressional 
powers, to which it is simply an introduction. (See 

60 Although this Court has never thus far directly passed 
on the meaning of the clause, the question has been elabo¬ 
rately discussed in the briefs filed in Field v. Clark , 143 
U. S. 649; United States v. Realty Co ., 163 U. S. 427; Smith 
v. Kansas City Title Co ., 255 U. S. 180; Massachusetts v. 
Mellon, 262 U. S. 447, and we believe, for reasons which 
appear at pp. 170-172, infra, that the view here urged is sup¬ 
ported by prior decisions of this Court. 
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1 Richardson’s Messages & Papers of th^ Presi¬ 
dents, 58'5.) But such a contention violates the 
basic principle of Constitutional construction, laid 
down in Holmes v. Jennison, 14 Pet. 538, 570-571: 

In expounding the constitution of the 
United States, every word must have its due 
force and appropriate meaning; for it is evi¬ 
dent from the whole instrument, that no 
word was unnecessarily used, or needlessly 
added * * *. No word in the | instru¬ 

ment, therefore, can be rejected as superflu¬ 
ous or unmeaning; * * *. 

i 

The fallacies of the Madisonian theory aire thus 

i 

exposed by Mr. Justice Story (Story, op. cit., Secs. 
912-913): j 

* * * there is a fundamental objection 

to the interpretation thus attempted to be 
maintained, which is that it rots the [ clause 
of all efficacy and meaning . No person has 
a right to assume that any part of the Con¬ 
stitution is useless, or is without a meaning; 
and a fortiori no person has a right! to rob 
any part of a meaning, natural and appro¬ 
priate to the language in the connection 
which it stands * * * . It is not ^aid to 
“ provide for the common defense, and gen¬ 
eral welfare, in the manner following j, viz.”, 
which would be the natural expression to 
indicate such an intention. But it (the 
clause) stands entirely disconnected! from 
every subsequent clause, and is no more a 
part of them than they are of the power to 
lay taxes. (Italics supplied.) I 


i 



140 


The Madisonian theory attempts to explain away 
the constitutional provision, not to expound and ap¬ 
ply it. Such a construction of the power of taxa¬ 
tion , the “sole means by which sovereignties can 
maintain their existence” (see Bank of Commerce 
v. Tennessee, 161 U. S. 134, 146) would transform 
this great independent mandate into a mere inci¬ 
dent of other powers. This not only robs the words 
of their natural meaning but is inconsistent with 
another principle of constitutional construction. 
As announced bv Chief Justice John Marshall in 
Gibbons v. Ogden, 9 Wheat. 1,187, 188: 

This instrument contains an enumeration 
of powers expressly granted by the people to 
their government. It has been said, that 
these powers ought to be construed strictly. 
But why ought they to be so construed ? Is 
there one sentence in the constitution which 
gives countenance to this rule ? * * * 
What do gentlemen mean, by a strict con¬ 
struction? If they contend only against 
that enlarged construction, which would ex¬ 
tend their natural and obvious import, we 
might question the application of the term, 
but should not controvert the principle. If 
they contend for that narrow construction 
which, in support of some theory not to be 
found in the constitution, would deny to the 
government those powers which the words of 
the grant, as usually understood, import, 
and which are consistent with the general 
views and objects of the instrument—for 
that narrow construction, which would 
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cripple the government, and render it un¬ 
equal to the objects for which it is I declared 
to be instituted, and to which the powers 

i 

given, as fairly understood , rendeif it com¬ 
petent—then we cannot perceive the pro¬ 
priety of this strict construction, npr adopt 
it as the rule by which the constitution is to 
be expounded. (Italics supplied.) ; 

It does not aid the opponents of this vie^ to state 
that the clause must be considered in the light of 
the nature of the Federal Government. The very 
question in issue is whether the nature of the Gov¬ 
ernment of the United States is such that its power 
to spend money is limited to furtherance of its enu¬ 
merated regulatory or coercive powers, or whether 
it may appropriate its funds for additional pur¬ 
poses of vital concern to the national Government. 

3. The circumstances surrounding the adoption of the 
clause and the opinions of most of those who par¬ 
ticipated in the adoption and early execution of the 
Constitution support this view 

i 

Section 8 of the Articles of the Confederation 
provided for the defraying out of a common treas¬ 
ury of “all charges of war, and all other expenses 
that shall be incurred for the common defence or 
general welfare (Italics supplied.) Thus the 
general welfare clause was lifted bodily ffom the 
Articles of Confederation, and the powet under 
the Constitution, so far as appropriations were 
concerned, are certainly as great as those which ex¬ 
isted under the Confederation, which was meant to 
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create only a loose association of independent 
States, not a nation. The Constitution simply 
changed the method of obtaining revenue—from 
requisition on the States to direct taxation. 

The clause was not given a restricted meaning 
under the Articles of the Confederation and a for¬ 
tiori it should not be restricted under the Constitu¬ 
tion. Madison, himself, admitted that the practice 
under this clause of the Articles of Confederation 
was one of “undefined authority.” 9 Writings of 
James Madison (Hunt Ed.), pp. 411-424, 370-375; 
4 Madison, Letters and Writings, p. 126. And Mr. 
Sherman said in the Convention—“ Congress, in¬ 
deed, by the Confederation, have the right of say¬ 
ing how much the people should pay and to what 
purposes it should he applied; * * V 

Elliott Debates (2d ed.), p. 218. (Italics supplied.) 
And Mr. Nicholas in the Virginia Convention, 
referring to the welfare clause, said (III Elliott’s 
Debates, 2d ed., pp. 244-245): 

It is a power which is drawn from his 
favorite Confederation, the 8th Article 
* * *. The common defense and general 
welfare are the objects expressly mentioned 
to be provided for, in both systems. The 
power in the Confederation to secure and 
provide for those objects was constitution¬ 
ally unlimited. The requisitions of Con¬ 
gress are binding on the states, though, from 
the imbecility of their nature, they cannot 
be enforced. The same power is intended 
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by the Constitution . The only difference 
between them is, that Congress is, by this 
plan, to impose the taxes on the pjeople, 
whereas, by the Confederation, they are laid 
by the states. The amount to be raised, and 
the power given to raise it, is the same in 
principle. The mode of raising only is dif¬ 
ferent, and this difference is founded bn the 
necessity of giving the government th^t en¬ 
ergy without which it cannot exist. (Italics 
supplied.) 

Since the welfare clause under the Articles pf the 

Confederation gave the Continental Congress the 

right to say to what purposes public monies dhould 

be applied, the use of the identical language in the 

Constitution should give no less power tb the 

Congress it created. It is unthinkable to us that 

our forefathers, in founding a new government 

with decidedly stronger power over the raising of 
% 

revenues, should intend to lessen the new govern¬ 
ment’s power over appropriations. It is even more 
unthinkable that, if they had such an intehtion, 
they should evidence it through the use of precisely 
the same language as was employed under the old 
broad grant. 

The circumstances under which the clause was 

! 

adopted by the Constitutional Convention further 
indicate that it was meant to describe at the same 
time the fullness of the taxing power granted to 
Congress and the limitation upon that pbwer, 
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namely, that it might not be used for purely local 
objects. 

The first draft of the Constitution reported on 
August 6, 1787, contained most of the Congres¬ 
sional powers conferred by the final instrument, in¬ 
cluding the power to levy taxes and excises. But 
it included no general welfare clause. I Elliott’s 
Debates, 2d ed., pp. 223-230. Many of the Con¬ 
gressional powers contained in the draft were 
adopted on August 16. Ibid., p. 245. Thereafter, 
resolutions were considered which were directed 
specifically to Congressional power to provide for 
the general interests of the union and to pay debts 
incurred during the Revolutionary War and the 
Confederacy. Ibid., pp. 247-248, 253-254, 256, 
260, 264. Finally on September 12 the clause in 
its present form was first reported in a revised 
draft of the Constitution {ibid., pp. 297-305) ; and 
on September 14 it was adopted {ibid./ p. 309), 
only three days before the Constitution was signed. 
{Ibid., p. 317.) It is significant that the clause, 
adopted late in the Convention, was reported not 
by the committee on style but by a committee ap¬ 
pointed to deal with matters not acted on or post¬ 
poned. {Ibid., pp. 280, 283.) Thus, the clause 
was adopted along with that relating to payment of 
the debts, after a prolonged discussion, not only of 
the Revolutionary debts, but also of the powers of 
Congress, as against that of the States, in regard 
to matters of general interest. Compare 4 Madi¬ 
son, Letters & Writings, p. 121 et seq. 
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Furthermore, it appears that before the clause 

i 

was adopted there was a heated discussion over 
the power of taxation and that this bitter debate 
was prompted by a fear on the part of the rep¬ 
resentatives of the smaller States that th^ power 
might be exercised to the advantage of the larger 

i 

States. We know that as a compromise! it had 
been agreed (1) that direct taxes should be ap¬ 
portioned among all the States, and (2) that in¬ 
direct taxes should be uniform among the States. 
In other words, it was required that all States 
should bear their fair share of the burden of 
taxation. Except for those limitations Congress 
was left with unlimited power to tax. See Knowl- 
ton v. Moore, 178 U. S. 41. It is only reasonable 

i 

to suppose, therefore, that since the burden of 
taxation was to be borne by all the States, it 
was decided that the power of distributing the 
benefits of taxation should be limited to pur¬ 
poses serving the general good of all the States, 
and should not permit promotion of localized wel¬ 
fare of one or more of the larger States. This, we 
submit, is the logical explanation of the reasons 
for the adoption of the provision that taxes! might 
be laid for that which would promote the general 

i 

welfare. In any event, there is certainly nothing 
in the reports of the Convention to indicate that 
the words were employed in any other sensp than 
their plain meaning imports. 

Indeed, the discussion in the ratifying Con¬ 
ventions indicates clearly that the almost junan- 

24926—35 - 10 

| 

i 









146 


imous view, both of the proponents and opponents 
of the proposed Constitution, was that the clause 
was not limited bv the enumerated powers. Thus, 
Mr. Gore in the Massachusetts Convention, speak¬ 
ing of the taxation clause, declared (II Elliott’s 
Debates, 2d ed., p. 66): 

The exigencies of government are in their 
nature illimitable, so, then, must be the au¬ 
thority which can meet these exigencies. 

In the same Convention Symmes declared (id., p. 
■74): 

When Congress have the purse they are 
not confined to rigid economy, and the word 
debts here is not confined to debts already 
contracted; or indeed, if it were, the term 
“general welfare” might be applied to any 
expenditure whatever. 

Alexander Hamilton, when battling with all his 
great genius a hostile sentiment in New York, did 
not fall back on any argument that the Constitu¬ 
tion placed any check on the power of Congress to 
raise and appropriate money. On the contrary, he 
boldly declared (id., p. 351) : 

A constitution cannot set bounds to a 
nation’s wants; it ought not therefore, to set 
bounds to its resources. * * * The con¬ 
tingencies of society are not reducible to cal¬ 
culations. They cannot be fixed or bounded, 
even in imagination. 

In the same Convention, Mr. Smith said (id., p. 
"334) : “By this clause unlimited power in taxation 
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is given.” And in the North Carolina Conven¬ 
tion Goudy objected that (IV id., p. 93): “The 
purse strings are given up by this clause. ”| Mr. 
Randolph, in the Virginia Convention, declared 
(III id., p. 466) : I 

They [Congress] have power “to lay and 
collect taxes, duties, imposts, and excises; 
to pay the debts and provide for the common 
defense and general welfare of the United 
States.” Is this an independent, separate, 
substantive power, to provide for the gen¬ 
eral welfare of the United States? Noj, sir. 
They can lay and collect taxes, etc. j For 
what? To pay the debts and provide for 
the general welfare. Were not this the ;case, 
the following part of the clause would be 
absurd. It vrould have been treason against 
common language. Take it all together, and 
let me ask if the plain interpretation be not 
this—a power to lay and collect taxes, j etc., 
in order to provide for the general welfare 
and pay debts? 

See also II id., pp. 60, 63-64, 66, 71, 79 (Massachu¬ 
setts) ; id., 190,195 (Connecticut) ; id., pp. 330, 332, 
338, 350, 351 (New York); id., pp. 467-468, 501 
(Pennsylvania) ; III id., pp. 181, 443 (Virginia). 01 

It seems clear from these discussions that the 
Constitution was not adopted under any belief that 


61 See also O. R. McGuire, The New Deal and the Public 
Money, 23 Georgetown Law Journal, pp. 155, 167 et| seq. 
Excerpts from these debates are contained in Part B of the 
Appendix. 
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the welfare clause was limited by the enumerated 
powers which i follow it. And it is certain that 
many of those who “acted a principal part” (see 
Martin v. Hunter, 1 Wheat. 304, 350) in the fram¬ 
ing and adoption of the Constitution and in the 
earliest activities under its authority of the govern¬ 
ment it created were satisfied that the clause was 
not so limited. 

Of Hamilton’s opinion we have already spoken. 
In his Report on Manufactures (December 5, 
1791), III Hamilton’s Works (Hamilton Ed.), 192, 
250, he set forth his views on the subject at some 
length. Among other things he said: 

The terms “general welfare” were doubt¬ 
less intended to signify more than was ex¬ 
pressed or imported in those which pre¬ 
ceded; otherwise, numerous exigencies inci¬ 
dent to the affairs of a nation would have 
been left without a provision. The phrase 
is as comprehensive as any that could have 
been used; because it was not fit that the Con¬ 
stitutional authority of the Union to appro¬ 
priate its revenues should have been re¬ 
stricted i within narrower limits than the 
“general welfare”; and because this neces¬ 
sarily embraces a vast variety of particulars, 
which are susceptible neither of specifica¬ 
tion nor of definition. * * * The only 
qualification of the generality of the phrase 
in question, which seems to be admissible, is 
this: That the object, to which an appropria¬ 
tion of money is to be made, be general, and 



149 


not local; its operation extending, in fajct, or 
by possibility, throughout the Union, afid not 
being confined to a particular spot. j 

President Monroe in vetoing the Cumberland 
Road Bill on May 4, 1822, said (II Riehardlson’s 
Messages and Papers of the Presidents, ppj 165, 
173): j 

More comprehensive terms than “to pay the 
debts and provide for the common defense 
and general welfare” could not have j been 
used * * * 

***** 

My idea is that Congress have an unliihited 
power to raise money, and that in its appro¬ 
priation they have a discretionary power, re¬ 
stricted only by the duty to appropriate it to 
purposes of common defense and of general, 
not local, national, not state benefit. 62 i 

62 It is interesting and important to note that Monroe’s 
conclusions received the unofficial approval of Chief Jbstice 
Marshall and other members of the Supreme Court. 2 jWar- 
ren, The Supreme Court in United States History, §5-57. 
Monroe had caused his views in connection with his veto of 
the Cumberland Road Bill to be sent to the Judges of the 
Supreme Court. It appears that Judge Johnson obtained 
the views of his associates and communicated them tb the 
President, saying: 

“Judge Johnson has had the honor to submit the Presi¬ 
dent’s argument on the subject of internal improvements and 
is instructed to make the following report. * * * jthey 

are all of the opinion that the decision in the Bank question 
[McCulloch v. Maryland ] completely commits them on the 
subject of internal improvements as applied to post roads 
and military roads. On the other voints , it is impossible to 
resist the lucid and conclusive reasoning contained ip, the 
argument .” (Italics supplied.) 


i 
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The above is but typical of similar views enter¬ 
tained by most of the statesmen of the time. 63 There 
would seem no doubt that President Washington 
agreed with Hamilton and Monroe (Story on the 
Constitution, Sec. 978, note). And it is clear that 
John Quincy Adams was of the same opinion, 64 as 
was likewise Calhoun. 65 Henry St. George Tucker, 
of Virginia, representing a special committee of the 
House of Representatives in 1817, expressed the 
same opinion, 66 as did also Daniel Webster. 67 Ap¬ 
parently, Jefferson likewise shared this view, al¬ 
though his opinion on the Bank of the United 
States has been quoted both as supporting the 
Hamiltonian and the Madisonian view. 68 

63 For the Court’s convenience we are setting forth in Part 
B of the Appendix the statements of many of these men. 
See also 36 Harvard Law Review, 548; 23 Georgetown Law 
Journal, 155; 22 Georgetown Law Journal, 207; 8 Virginia 
Law Review, 167-180; 42 Yale Law Journal, 878. 

64 See his letter to Mr. Stevenson, July 11, 1832, reprinted 
in Congressional Record, 49th Cong., 1st Sess., Vol. 17, Part 
8, Appendix, pp. 226 to 229, Part B of Appendix. 

65 30 Annals of Congress, 14th Cong., 2nd Sess., p. 855, 
Part B of Appendix. 

66 II American State Papers (Misc.), 443, 446, 447, Part 
B of Appendix. 

67 Webster’s Great Speeches, 243, Part B of Appendix. 

68 IV Elliott’s Debates, 2d ed., p. 610, Part B of the Ap¬ 
pendix. See Story on the Constitution, Sec. 926 (note); 1 
Hare, American Constitutional Law, 244, and see President 
Jackson’s statements in his veto of the Maysville Road Bill 
set forth in Part B of the Appendix. 
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It is of interest that Madison himself in later 
years recognized that his view had not been fol¬ 
lowed in practice. 09 He wrote in 1831 that his 

| 

opinion was “subject, as heretofore, to th^ excep¬ 
tion of particular cases, where a reading of the 
Constitution different from mine may have derived 
from a continued course of practical sanctions an 
authority sufficient to overrule individual construc¬ 
tions ” (4 Madison’s Letters & Writings, 14t>). We 
shall demonstrate below (pp. 153-170, infra) that 
the “exceptions of particular cases” has been so 
significant as, by Madison’s own test, to lea^e noth¬ 
ing of the original Madisonian doctrine. 

It should also be remembered that although 
Madison played an active part in framing the Con¬ 
stitution, his advocacy, as against most of his con- 

i 

temporaries, of a strict construction of the entire 
Constitution, was in general a position whi<£h time 
has failed to vindicate. For example, as a member 
of the House of Representatives he strenuously op¬ 
posed the Act creating a national bank, asserting 
that the proposal was unconstitutional. The bill 
was passed over his objection (2 Annals of Con¬ 
gress, p. 1894 et seq.). That the creation of such a 


69 Indeed, Professor Hare was of the opinion that Madison 
later reversed his opinion and adopted the view hqre sup¬ 
ported. 1 American Constitutional Law 243-245, 248. 
Madison’s later views are set forth in Part B of the 
Appendix. 
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bank was within the powers of Congress, was, of 
course, established bv this Court in McCulloch v. 
Maryland, 4 Wheat. 316. 

Not only was the Hamiltonian theory adopted by 
the “weight of contemporaneous exposition” (See 
Martin v. Hunter, 1 Wheat. 304, 350) ; it has been 
accepted by most of the later great commentators 
on the Constitution. See Mr. Justice Story, of 
whom we have already spoken; Pomeroy on the 
Constitution (3d ed., 1883), pp. 174-175; Willough¬ 
by on the Constitution, pp. 582-593; I Hare, Ameri¬ 
can Constitutional Law, p. 241 et seq.; Mr. Justice 
Miller’s “Lectures on the Constitution”, pp. 229- 
231, 235; Burdick on the Constitution, Sec. 77. 

Of even more importance than the opinions of 
these distinguished authorities is the practical con¬ 
struction placed on the clause by the earlier Con¬ 
gresses. Even as early as 1817, John C. Calhoun 
noted that “our laws are full of instances of money 
appropriated without any reference to the enumer¬ 
ated powers.” (30 Annals of Congress, 14th Cong., 
2nd Sess., p. 855.) Henry St. George Tucker, in 
1817, noted the same fact (II American State 
Papers (Misc.), 443, 446, 447), as did also Mr. 
Justice Story, who observed that some of these ap¬ 
propriations were made “not silently, but upon dis¬ 
cussion.” (Story, op. cit., Sec. 991.) The action 
thus taken by the earlier Congresses, specific in- 
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stances of which are referred to hereafter at jpp. 153- 
168, infra, and in Part C of the Appendix, din which 
sat many members of the Constitutional Convention, 
should of itself settle the construction to be given 
the clause in question. This Court has frequently 
stated that the early legislative exposition of the 

i 

Constitution must be taken to fix the construction 
to be given its provisions. Stuart v. Laird, 1 
Cranch 299, 309; Martin v. Hunter , 1 Wheat. 304, 
351; McCulloch v. Maryland, 4 Wheat. 316, 401; 
Cohens v. Virginia, 6 Wheat. 264,420; Prigg v. The 
Commonwealth of Pennsylvania, 16 Pet. 539, 621; 
Cooley v. Board of Wardens of Port of Philadel¬ 
phia , 12 How. 299, 315; Lithographic Co. v. Barony, 
111 U. S. 53, 57; Ames v. Kansas, 111 U. S. 449, 
465, 469; The Laura, 114 U. S. 411, 416; Wiscon¬ 
sin v. Pelican Ins. Co., 127 U. S. 265, 297; McPher- 

i 

son v. Blacker, 146 U. S. 1, 28, 33, 35; Knowlton v. 
Moore, 178 U. S. 41, 56; Fairbank v. United States, 
181 U. S. 283, 308; Ex Parte Grossman, 267 U. S. 
87,118; Myers v. United States, 272 U. S. 32,175; 
Hampton & Co. v. United States, 276 U. S.I394. 

4. The Hamiltonian view has been so continuously and so 
extensively followed by Congress that many of our 
most familiar and significant governmental policies 
and activities are dependent upon its validity 

The practice of the earlier Congresses j above 
adverted to has since been uniformly followed by 
Congress and the executive branch of the Govern- 


i 
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ment, down to the present day. The list of such 
actions by Congress is a long one. 70 

BELIEF OF DISTRESS DUE TO CATASTROPHES 

A large class of such statutes deals with relief 
of distress caused by catastrophes to substantial 
sections of our population, and even at times to 
residents of foreign countries. As early as 1795 
(c. 33,1 Stat. 423) Congress provided relief to citi¬ 
zens sustaining losses due to the destruction of 
their property by insurgents in western Pennsyl¬ 
vania, and in 1812 (during Madison’s administra¬ 
tion) an appropriation was made for the purchase 
of provisions for the sufferers from an earthquake 

70 For the convenience of the Court we are listing in Part 
C of the Appendix a large number of such appropriations. 
A careful attempt has been made to eliminate those ap¬ 
propriations that might be attributable to an enumerated or 
implied power. There are many appropriations that seem 
to be justified only under the general welfare clause, but 
which are remotely connected with some express power. 
For example, by the Act of July 4,1789 (c. 2,1 Stat. 24, 27), 
the first Congress provided for bounties on exports of salted 
and dried fish, and on February 16,1792 (c. 6,1 Stat. 229), it 
provided for the payment of subsidies to American citizens 
engaged in cod fisheries. Bounties of this sort were con¬ 
tinued for a great many years. The appropriation of 
$15,000,000 for the purchase of Louisiana, and similar ap¬ 
propriations to consummate the Gadsden Purchase from 
Mexico and for th^ acquisition of Alaska from Russia, of 
the Philippines from Spain, or the Virgin Islands from 
Denmark, are further examples. These and many others 
seem to us to be justified only under the welfare clause, but 
since they have a remote connection with some other express 
power, we have eliminated them in order to avoid unneces¬ 
sary controversy. 
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in Venezuela (c. 79, 2 Stat. 730). Since that time 
many appropriations have been made to aid suf¬ 
ferers from earthquakes, Indian depredation^ fires, 
war, or famine, tornadoes or cyclones, yellow fever, 
grasshopper ravages, and floods. 71 Even tod^y the 
Federal Government in its vast relief program is 
furnishing means of subsistence to those destitute 

i 

by reason of unemployment. i 

HEALTH 

i 

As early as 1813 Congress recognized the obliga¬ 
tion of the Federal Government in the matljer of 
public health, passing an Act in that year to en¬ 
courage vaccination (c. 37, 2 Stat. 806). Since 
that time there have been many appropriations 
directed toward the elimination of diseases and the 

i 

advancement of public health. 72 j 

The Public Health Service cooperates with state 
and local health authorities, conducts studibs in 
sanitary engineering and rural sanitation, dissemi¬ 
nates health information, and carries on research 

i 

— 

71 See a list of these appropriations set forth in Part C of 
the Appendix. 

72 See Part C of the Appendix for a number of the^e ap¬ 

propriations. And see The Chronological Development of 
Federal Health Legislation and Public Health and Medical 
Activities, Reprint No. 1024, from Public Health Reports, 
July 3, 1925, pp. 1419-1423, wherein is listed over seventy 
Acts of Congress relating to public health. Many of these 
appropriations can be justified under the Army, Navy, or 
Commerce Powers, but many others find justification only 
under the Welfare clause. ! 


! 

I 
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into the nature and cure of diseases. Annual 
appropriations are made to carry on this work. 73 

EDUCATION 

Even before the adoption of the Constitution, the 
Continental Congress, by ordinance of May 20, 
1785, for ascertaining the mode of disposing of 
lands in the Western Territory, prepared the way 

for the advancement of education. This ordinance 

! 

decreed that “There shall be reserved the lot No. 
16 (640 acres) of every township for the mainte¬ 
nance of public schools/ 7 Section 7 of the Act 
of April 30, 1802 (c. 40, 2 Stat. 175), under which 
Ohio was admitted to the Union, granted land “for 
the use of schools. 77 Since this time the Fed¬ 
eral Government has made approximately 200 
separate grants of land for various schools, col¬ 
leges, and similar educational institutions totalling 
113,511,688 acres. 

Since the second Morrill Act of August 30, 1890, 
c. 841,26 Stat. 417, and down through the year 1930, 
Congress has appropriated for colleges of agricul¬ 
tural and mechanical arts, experimental stations, 
cooperative extension work, and for vocational edu- 

73 See The Work of the United States Public Health Service 
(Reprint No. 1447, from the Public Health Reports, Vol. 46, 
No. 6, February 6, 1931, pp. 269-299), 1934, pp. 3,14,15, 16, 
17. It is there stated that (p. 4) one of its primary justifica¬ 
tions is to “carry out the Government’s obligation to pro¬ 
mote the welfare of the people.” The legislative authority 
for its activities is found in U. S. C., Title 42, Secs. 7, 9, 
29, 30. 
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cation the sum of $318,138 : ,727.65. 74 Annual iappro- 
priations for these purposes have been eoiitinued 
since 1930. i 

The Bureau of Education was organized in 
1867 (see Section 516, Revised Statutes; Uj S. C., 
Title 20, sec. 1) for the collection and disspmina- 
tion of such information “as shall aid the ipeople 

i 

of the United States in the establishment and 
maintenance of efficient school svstems, and: other- 
wise promote the cause of education thrcmghout 
the country.” Annual appropriations have been 
made to carry out this purpose. 

In 1879 Congress established a trust fupd for 
aiding the education of the blind and since then 
has made annual appropriations for this purpose. 

The annual appropriations made to the Howard 
University, the Smithsonian Institution, and the 
National Gallery of Art, are further examples. 75 

SCIENCE I 

i 

i 

The Bureau of Mines was organized in 1913 to 
“ conduct inquiries and scientific and technologic 
investigations concerning mining, and the prepa- 


74 


The above figures are taken from Digest of Legislation, 
Providing Subsidies for Education, 1930, No. 8, U. Is. De¬ 
partment of Interior (1930). The figures represent; grants 
of land and appropriation only through the yeaf 1930. 
Grants to individuals and numerous small grants to par¬ 
ticular towns or communities are not included. 

75 The appropriations to further the cause of education 
referred to in the text and similar appropriations are listed 
in Part C of the Appendix. 
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ration, treatment, and utilization of mineral sub¬ 
stances with a view to improving health conditions, 
and increasing Safety, efficiency, economic develop¬ 
ment, and conserving resources through the pre¬ 
vention of waste in the mining, quarrying, metal¬ 
lurgical, and other mineral industries” (c. 72, 37 
Stat. 681). Annual appropriations have been made 
to carry out this work, $1,000,000 being appropri¬ 
ated in 1934 (c. 104, 48 Stat. 529, 565). 70 

On March 3,1879, Congress empowered the Geo¬ 
logical Survey to examine the geological structure, 
mineral resources, and products of the national do¬ 
main (c. 182,20 Stat. 377, 394), and in 1925 author¬ 
ized the President to complete a general utility 
topographical survey of th e territory of the United 
States (c. 360,43 Stat. 1011). Maps and atlases are 
distributed gratuitously to foreign governments, to 
literary and scientific associations, and educational 
institutions or libraries (Public Resolution No. 13, 
29 Stat. 701). 

The wide activities of the National Bureau of 
Standards, created in 1901, extend far beyond the 
power given Congress by the Constitution “to fix 
the standard of weights and measures. ” Extensive 

76 For work of this Bureau see Powell, The Bureau of 
Mines (1922), Service Monograph of the United States 
Government, No. 3, p. 7; Annual Report of the Secretary 
of the Interior, 1934, pp. 307-8, see also pp. 332-7. In 1934 
more than one-fourth of the Bureau’s total expenditures 
were related to the preservation of the health of miners. 
Ibid., pp. 307-8, 332-7. 


159 


i 

research and technical studies are made of aj large 
variety of subjects and the results made available 
to the public. 77 j 

SOCIAL WELFARE 

| 

j 

The Bureau of Labor Statistics was organized 
“to acquire and diffuse among the people of the 
United States useful information on subjects con¬ 
nected with labor, in the most general and compre¬ 
hensive sense of that word, and especially upjrn its 
relation to capital, the hours of labor, the earjnings 
of laboring men and women, and the means oi pro¬ 
moting their material, social, intellectual,! and 
moral prosperity” (c. 389, 25 Stat. 182). (Italics 
supplied.) The Commissioner of Labor Statistics 
is especially charged to investigate labor disputes 
“which may tend to interfere with the welfare of 
the people of the different states, and report 
thereon to Congress” (c. 389, 25 Stat. 182, 183). 
(Italics supplied.) 

The Women’s Bureau was established to “formu¬ 
late standards and policies which shall promote 
the welfare of wage-earning women, improve fheir 
working conditions, increase their efficiency, and 

advance their opportunities for employment.” 

_ 

77 See the United States Department of Commerce, June 
1935, pp. 65-72, for a discussion of the various activities 
of this Bureau. The pamphlet states that many people 
come to the Bureau for advice on difficult problems. That 
the answers given “cover diverse subjects in almost every 
field of science and technology ” (p. 72). 
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The Bureau is also authorized “to investigate and 
report upon all matters pertaining to the welfare 
of women in industry’’ and to publish the result of 
its investigations (e. 248, 41 Stat. 987). 

The Children’s Bureau, in addition to its duties 
in the administration of the Act to promote the wel¬ 
fare and hygiene of maternity and infancy (c. 135, 
42 Stat. 224), is directed to investigate and report 
“upon all mutters pertaining to the welfare of chil¬ 
dren and child life among all classes of our people 
(Italics supplied.) 

Annual appropriations are made to carry on the 
function of each of the several above-named 
bureaus. 

Beginning with the Act of June 2, 1920, appro- 

i 

priations have been made for the promotion of vo¬ 
cational rehabilitation of persons disabled in indus¬ 
try or in any other legitimate occupation, on the 
condition that the States expend at least equal sums 
and meet certain Federal requirements (c. 219, 41 
Stat. 735, 736, as amended by c. 265, 43 Stat. 430, 
431). 78 

INDUSTRY 

The Bureau of Fisheries, first organized in 1871, 
makes extensive studies of the habits of fish, and 

78 From 1920 through the year 1930, $10,500,000 have been 
appropriated for this purpose. Federal Subsidies for Edu¬ 
cation Bulletin, 1930, No. 8, Dept, of Interior, p. 41. From 
1934 to date annual appropriations of $1,000,000 have been 
made (c. 324, 47 Stat. 448, 449). 
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the causes of depletion of the fisheries and suggests 
remedial measures to the states or industries inter¬ 
ested. It maintains hatcheries for the purpose of 
restocking streams or lakes which are depleted. It 
is continually seeking new uses for fish products 
and waste products. It undertakes to (perfect 
methods of production of fish oil, fertilizer,; meals, 
etc. Industries are surveyed to eliminate waste. 
Storage, refrigeration, handling, shipping,; whole¬ 
saling, and retailing are checked in the interest of 
the consumer. Studies of nets and other fishing 
equipment are made. It has charge of the ffir seals 
of the Pribilof Islands. 79 j 

The Bureau of Foreign and Domestic Cobamerce 
has little to do with the “regulation” of interstate 
and foreign commerce. It maintains twelve com¬ 
modity divisions, consisting of experts conversant 
with the details of a given industry. Valuable sta¬ 
tistical and other information with respect thereto 
is collected and disseminated to the various trades. 
It maintains technical divisions, devoting intensive 
study to special phases of economic effort, and sup¬ 
plying industry with information on various as¬ 
pects of the economic system. It supplies indus¬ 
try with valuable information of such subjects as 
foreign tariffs, quotas, trade agreements, treaties, 

and foreign commerce laws. It supplies data on 
——- 

79 The United States Department of Commerce, June 
1935, pp. 25-29. j 
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the changes in the monetary, financial, and budg¬ 
etary developments in foreign countries. It fur¬ 
nishes names of foreign importers and exporters 
and sales information regarding such firms. It 
serves business bv collecting and disseminating 
data relating to ocean and land shipping, trade 
and cable routes, rates, charters, ports, and harbor 
conditions. And among many other functions in 
the interest of industry it maintains a division on 
Negro Affairs, which is specifically concerned with 
the problem and welfare of the Negro in trade and 
commerce. 80 

Annual appropriations are made to carry out 
the functions of the foregoing bureaus. 

Appropriations have frequently been made to 
industrial expositions and fairs. 81 

AGRICULTURE 

The general interests of agriculture have always 
been regarded as proper subjects for Federal aid. 
In his First Message to Congress, Washington rec¬ 
ommended the advancement of agriculture, and in 
his Eighth Annual Message he again urged the im¬ 
portance of Federal pecuniary aid to the farmers, 
saying that “with reference either to individual or 
national welfare, agriculture is of primary impor¬ 
tance”, and that such aid would be a “very cheap 

80 The United States Department of Commerce, June 1935, 
pp. 31—37. 

81 See Part C of the Appendix. 
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instrument of immense national benefit 82 (Italics 
supplied.) 

On February 2, 1817, Mr. Hulbert, from the se¬ 
lect committee to whom was referred the petition 
of the Berkshire Association for the proihotion 
of agriculture and manufactures, praying for a 
national board of agriculture, made the following 
report to the House of Representatives (II Ameri¬ 
can State Papers (Misc.), 14th Cong., 2nd jSess., 
pp. 442-443) : | 

The great extent of the territory, aiid the 
richness, and consequent productiveness, of 
the soil of our country, can never fhil to 
invite and employ in the cultivation qf the 
earth far the greater portion of American 
industry. The interests of agriculture 
must, therefore, be primarily important to 
the people of the United States, and must at 
all times deserve the warm support and lib¬ 
eral patronage of Government. 

The committee observe with pleasure that 
President Washington, in his speech to Con¬ 
gress of the 7th of December 1796, r$com- 

82 See I Richardson’s Messages and Papers of the Presi¬ 
dents, pp. 66, 68, 69, 202. See also Part B of the Appendix. 
This view of President Washington is supported by 
similar views of the later presidents. Thus Andrew John¬ 
son (VI Richardson 578) spoke of aid to agriculture ^s “an 
interest eminently worthy of the fostering care of Congress, 
* * * ” This was elaborated on by Rutherford B. Hayes 
on at least two occasions (VII Richardson, 505, id. 578)j. He 
noted that from the origin of the government, the impor¬ 
tance of agricultural aid was recognized. See also (*rover 
Cleveland’s views (VIII Richardson, 362, id. 527). 



164 


mended to that body the interests of agricul¬ 
ture, and the establishment of a national 
board to promote the same. 

In different parts of Europe, as well as 
in several States of this Union, such boards 
have been instituted under the auspices of 
Government, and have diffused much useful 
information, and contributed largely, as the 
committee believe, to the public welfare. 

After due consideration of the subject, the 
committee are of opinion that it is advisable 
to establish at the seat of Government a na¬ 
tional board of agriculture; and report a bill 
for that purpose. 

The Act of March 3,1839, appropriated from the 
patent fund 83 $1,000 4 'to be expended by the Com¬ 
missioner of Patents in the collection of agricul¬ 
tural statistics, and for other agricultural pur¬ 
poses” (c. 88, 5 Stat. 353, 354). 84 The Commis¬ 
sioner’s Report for the following year stated that 
over 30,000 packages of seeds had been distrib- 

83 In 1855 Congress appropriated some $40,000 from the 
general Treasury to reimburse the Patent Fund for this and 
later similar agricultural appropriations (c. 175, 10 Stat. 
643, 673). 

84 On January 22, 1839, the Commissioner of Patents re¬ 
plied to the Chairman of the House Committee on Patents 
that the collection of Agricultural statistics and distribution 
of seeds could be carried out by the Patent Office and would 
be of general benefit to the Nation. It appears from this 
letter that the Patent Office had previously collected seeds 
on a gratuitous basis and distributed them through indi¬ 
vidual members of Congress. 3 House Doc. No. 80, p. 57, 
25th Cong., 3rd Sess. 
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uted. 83 From this time on the collection qf more 
and more elaborate statistics 80 relating to agri¬ 
culture and the distribution of seeds became a per¬ 
manent feature of governmental activity. 87 j 
In 1862 the Department of Agriculture was estab¬ 
lished “to acquire and diffuse among the people of 
the United States information on subjects con¬ 
nected with agriculture in the most general and 
comprehensive sense of that word and to procure, 
propagate, and distribute among the people new and 
valuable seeds and plants” (c. 72, 12 Statj. 387). 
It was in that year, too, that the Morrill Land 
Grant Act made possible the establishment <j)f land 
grant colleges for instruction in agriculture. An¬ 
nual appropriations to foster such institutions 
have been referred to above, pp. 156-157. 

The great pests, or enemies of crops, have been 
the subject of constant consideration and frequent 
appropriations have been made to aid in their elim¬ 
ination. In 1928, in the suppression of the boll- 
weevil, Congress established zones of about 360,000 

85 4 Senate Doc. No. 152, 26th Cong., 2d Sess., p. 2. 

86 See, for example, Annual Report of the Commissioner 

of Patents, 1847, 6 House Doc. No. 54, 30th Corig., 1st 
Sess., in which nearly 650 of the total 1,000 pages are devoted 
to agricultural statistics and conditions and to scientific arti¬ 
cles on various questions of agricultural practices. Indeed, 
in that year Congress directed that the “ portion of the an¬ 
nual report of the Commissioner of Patents relating tlo agri¬ 
cultural subjects shall not exceed four hundred pages.” 
C. 47, 9 Stat. 155, 160. j 

87 See Part C of the Appendix. 
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acres, where no cotton should be grown. An ap¬ 
propriation of $5,000,000 was voted to be used in 
cooperation with the States to compensate the 
farmers for the loss suffered from enforced non¬ 
production of cotton. 88 In 1916 Congress made an 
appropriation with similar provisions for the 
eradication of cattle diseases (c. 13, 39 Stat. 492; 
see c. 178,40 Stat. 977). 

In 1884, the Bureau of Animal Industry was 
established to disseminate information as to do¬ 
mestic animals and their diseases. (Pub. Res. No. 
46, 23 Stat. 277.) In 1890, the Weather Bureau 
was put under the supervision of the Department 
of Agriculture (c. 1266,26 Stat. 653), to make more 
readily available comprehensive information of 
special interest to those engaged in the cultivation 
of the soil. 

The Federal Farm Loan Act, upheld upon a lim¬ 
ited ground in Smith v. Kansas City Title Co., 255 
U. S. 180, was adopted in 1916 “in response to a 
national demand that the Federal government 
should set up a rural credit system by which credit, 
not adequately provided by commercial banks, 
should be extended to those in agriculture * * 
v See Federal Land Bank v. Gaines, 290 TJ. S. 247, 
A 250. In addition to the Federal Land Banks, the 
1 Joint Stock Land Banks, and the National Farm 
Loan Association, established by the Farm Loan 

88 C. 572, 45 Stat. 539, 565. See also c. 227, 45 Stat. 1189, 
1216; c. 43, 46 Stat. 66; c. 45, 46 Stat. 67; c. Ill, 46 Stat. 
1064, 1067. 
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Act (c. 245, 39 Stat. 360), Congress, in response to 
this national demand, has provided for the Federal 
Intermediate Credit Banks (c. 252, 42 StatL 1454), 
the Regional Agricultural Credit Corporation (c. 
520, 47 Stat. 713), and the Central and Regional 
Banks for Cooperatives (c. 98, 48 Stat. 261, 264). 
In 1921 Congress appropriated $2,000,000 f^r loans 
to certain farmers in drought-stricken areas in 
western states (c. 127, 41 Stat. 1315,1347). j 

In 1929 the Federal Farm Board was established 
4 4 to promote the effective merchandising of agri¬ 
cultural commodities in interstate and foreign com¬ 
merce, so that the industry of agriculture will be 
placed on a basis of economic equality with other 
industries”, $500,000,000 being appropriated there¬ 
for (c. 24, 46 Stat. 11). A resolution of Mhrch 7, 
1932 (c. 72, 47 Stat. 61) authorized the federal 
Farm Board to use 40,000,000 bushels of! wheat 
owned by the Grain Stabilization Corporation in 
providing food for the needy and distressed people 
and the livestock of the 1931 crop-failure areas. 

The services furnished to agriculture by the 
Department of Agriculture have grown steadily 
until today it is authorized and directed by Con¬ 
gress to carry out the manifold activities of the 

_ i 

Office of Experiment Stations and the Exten¬ 
sion Service (whose duties include the adjninis- 

I -V 

tration of the acts providing for cooperation 

i 

with the states—particularly with the land-grant 
colleges—in agricultural experiments and? edu- 

_ _ i 

cation), the Weather Bureau, the Bureau of 
Animal Industry (whose duties include inspec¬ 
tion and quarantine work, the study and eradi- 
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cation of animal diseases, and experiments in 
animal feeding and breeding), the Bureau of Dairy 
Industry, the Bureau of Plant Industry (whose 
duties include investigations of diseases of plants, 
of orchard and other fruits, of forests and orna¬ 
mental trees and shrubs, studies of soil bacteriol- 
ogy, plant nutrition, and soil fertility), the Forest 
Service, the Bureau of Chemistry and Soils, the 
Bureau of Entomology and Plant Quarantine, the 
Bureau of Biological Survey (whose duties include 
the investigation of the habits of birds and mam¬ 
mals in relation to agriculture), the Bureau of 
Public Roads, the Bureau of Agricultural Engi¬ 
neering (whose duties include investigations as to 
farm irrigation and drainage and the construction 
of farm buildings), the Bureau of Agricultural 
Economics (whose duties include the collection and 
analysis of statistical data relating to agriculture 
and the administration of certain regulatory acts 
such as the Cotton Futures Act, the Cotton Stand¬ 
ards Act, and the Federal Warehouse Act), the 
Bureau of Home Economics, and the Grain Fu¬ 
tures Administration, and the Food and Drug 
Administration. 83 

By the end of 1932 Congress had appropriated to 
the Department of Agriculture, as such, in aid of 
agriculture, over $2,727,000,000.*° 

89 See Department of Agriculture Appropriation Act of 
1934, c. 89,48 Stat. 467-499; List of Technical Workers in the 
Department of Agriculture and Outline of Department 
Functions (1933), U. S. Dept, of Agriculture, Misc. Publi¬ 
cation No. 177, pp. 1-7. 

90 This figure represents the total of sums appropriated by 
Congress and expended according to official reports, by De¬ 
cember 31, 1932, computed in the course of the preparation 
of the Government’s case in the District Court. 
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In view of this long-continued and uniform ac¬ 
ceptance by the legislature and the executive of 
the Hamiltonian construction of the welfare clause, 

j 7 

we submit it is too late now to urge the contrary 
view. As pointed out above (p. 151) even Madison 
in later years recognized that such a construction 
should be accepted. This principle was stated by 
this Court in Hampton & Co. v. United States, 270 
U. S. 394, in the following language (p. 41^) : 

* * * This Court has repeatedly laid 
down the principle that a contemporaneous 
legislative exposition of the Constitution 
when the founders of our Government and 
the framers of our Constitution were actu¬ 
ally participating in public affairs, long 
acquiesced in, fixes the construction to be 
given its provisions. 

See also Myers v. United States, 272 TJ. S. 52, 175; 
Martin v. Hunter, 1 Wheat. 304, 350; McCulloch v. 
Maryland, 4 Wheat. 316, 461, and other casCs cited, 
supra, p. 153. 

Indeed, if the Madisonian theory were to be 
adopted today, it would mean the destruction of 
many of our most familiar and significant govern¬ 
mental policies and activities. The people have 
long been accustomed to rely on the benefits 
afforded by the permanent bureaus above referred 
to. These governmental activities have become so 
interwoven into our commercial, social, afid eco¬ 
nomic life that to strike them down now wquld re¬ 
sult in catastrophic dislocations. An acceptance 
at this late date of the Madisonian view would mean 
that the United States, alone among the great na- 


i 

i 

i 
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tions of the world, could not foster the advance¬ 
ment of learning and the arts. It would retard 
the development of public health, education, the 
sciences, and social welfare, all of which to a large 
measure are dependent on Federal aid and encour¬ 
agement. It would leave this Nation incapable of 
relieving widespread distress in times of economic 
disaster. It would mean that, while as to the pro¬ 
ducers who have contracted with the Government 
(footnote infrp, p. 210) there would remain a moral 
obligation (considered and upheld in United States 
v. Realty Co., supra ) to satisfy the balance remain¬ 
ing unpaid of the $1,350,616,379, which the Govern¬ 
ment has obligated itself to pay, and the $464,994,- 
228 it is estimated the contracts now being offered 
will require {infra, p. 213), as to the future, the 
aids to agriculture, on which more than thirty mil¬ 
lions of our population have learned to rely, would 
no longer be available to them. We submit this 
Court should not be called upon to reverse a policy 
that has existed from the very beginning of our 
Government. 

5, The relevant judicial authorities support the Hamil¬ 
tonian theory 

Although this Court has not yet found it neces¬ 
sary to pass directly upon the meaning of the wel¬ 
fare clause, that question has been presented to the 
Court on at least four occasions. Field v. Clark, 
143 U. S. 649; United States v. Realty Co., 163 U. S. 
427; Smith v. Kansas City Title Co., 255 U. S. 180; 
Massachusetts v. Mellon, 262 U. S. 447. 

In United States v. Realty Co., 163 U. S. 427, it 
was held that the phrase “to pay the debts” is to be 
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broadly construed to include moral obligations not 
incurred in the exercise of any of the enuinerated 
powers which follow the general welfare clause. 

The welfare clause appears in the Constitution 
as a co-equal phrase with the debt clause, to which 
it is joined by the conjunction “and.” Both 
clauses equally modify the power to lay and collect 
taxes and excises. Both are in turn equally mod¬ 
ified by the single phrase “of the United States.” 
If the debt clause is not limited by the succeeding 
enumeration of powers, ordinary principles of con¬ 
struction would seem to require a like conclusion 
as to the welfare clause. 

In any event, the Realty Company case decided 
that the power to levy taxes and excises is not lim¬ 
ited to the enumerated powers; this remoyes the 
chief basis for the Madisonian construction of the 
welfare clause. See Missouri Utilities Co. jv. City 
of California, 8 F. Supp. 454, 462 (W. D. Md.). 

In United States v. Gettysburg Electric Ity., 160 
U. S. 668, 681, this Court, in sustaining the; power 
of Congress to establish a national memorial park, 
said: 

Congress * * * has the great power 

of taxation to be exercised for the common 

defense and general welfare. (Italics sup¬ 
plied.) | 

Similar expressions are to be found in Head Money. 

Cases, 112 U. S. 580, 595; Gibbons v. Ogden, 

9 Wheat. 1, 197. 90a In these cases this Court did not 

i 

® 0a In Flint v. Stone Tracy Co ., 220 IT. S. 108, }53, the 
Court said: “ The Constitution contains only two limitations 
on the right of Congress to levy excise taxes; they must be 
levied for the public welfare and they are required to be 
uniform.” (Italics supplied.) 

I 

i 
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refer merely to the “taxing power” or to the great 
power to tax “for Federal purposes”, or “for the 
purposes of the Constitution.” The coupling of 
the phrase “general welfare” with the power to 
lay taxes, without reference to the succeeding enu¬ 
merated powers, cannot be regarded as consistent 
with an interpretation of the phrase as a mere 
rhetorical flourish which introduces those powers 
or as receiving its content only from those powers. 

The literal reading of the clause has been 
adopted by most of the lower Federal Courts. 
Langer v. United States, 76 F. (2d) 817 (C. C. A. 
8th) ; Kansas Gas & Electric Co. v. City of Inde¬ 
pendence, 79 F. (2d) 32, supplemental opinion 
\J on rehearing November 7, 1935, not yet reported 
| (C. C. A. 10th); Missouri Utilities Co. v. City of 
i California, 8 F. Supp. 454 (W. D. Mo.) ; F. G. Vogt 
I & Sons v. Rothensies, 11 F. Supp. 225 (E. D. Pa.). 

Cf. Miles Planting Co. v. Carlisle, 5 App. D. C. 138; 
; Washington Water Power Co. v. Coeur D'Alene, 
| 9 F. Supp. 263 (Idaho). 

* 6. The determination of what is for the general welfare 
is primarily a matter for Congress to decide; the 
courts will not substitute their judgment for the 
judgment of Congress 

It ‘is our position not only that the welfare clause 
should be construed in the Hamiltonian sense to 
include anything conducive to the national welfare; 
it is our position also that the question of what is 
for the general welfare must have been left pri¬ 
marily to the judgment of Congress, and as to that 
question, the judicial branch will not substitute its 
judgment for the judgment of the legislature. 




173 


It is not suggested that the public money may be 
expended by Congress for any other than Rational 
purposes, or for any other uses than those of the 

i 

Nation. But we do maintain that the question of 
what is a national purpose, of what is a [national 
use, is, in the first instance, purely a question of 
governmental policy—of political economy—in the 
largest sense of that term; and that Congress is 
necessarily the proper arbiter of that question. 

It must be noted that Congress, in exercising this 
power, is directly accountable to a higher author¬ 
ity. It is subject in the exercise of it$ discre¬ 
tion to the sovereign people from whord all its 
powers are derived and who are quick to detect 
and to punish any abuse of the power entrusted 
to Congress, as the founders clearly foresaV and as 
experience has demonstrated. 

It seems clear that the founders intended that 
the procedure provided by the Constitution for the 
consideration by Congress of fiscal measures and 
the accountability to the electorate were the only 
checks on congressional appropriations.* 1 The 

_ j 

91 In McCulloch v. Maryland , 4 Wheat. 316, Chief Justice 
Marshall, speaking of the power of taxation, said;(p. 428): 
“ The only security against the abuse of this power is found 
in the structure of the government itself. In injiposing a 
tax, the legislature acts upon its constituents. This is, in 
general, a sufficient security against erroneous and Oppressive 
taxation.” (Italics supplied.) 

See also Pacific Insurance Co. v. Soule , 7 Wall. 433, 443. 
The same must hold true with respect to the correlative 
power of appropriation. 


I 

i 

i 


power to tax and appropriate money was given to 
the Congress. The power to originate revenue bills 
was given to the House alone, that being the body 
most quickly responsive to the electorate. A safe¬ 
guard was provided against irresponsible use by the 
Executive of the proceeds of taxation by the pro¬ 
vision that no money shall be drawn from the 
Treasury but in consequence of appropriations 
made by law. 

The entire range of discussion in the Convention 
was directed to locating the power and little or no 
attention was given to the extent of the grant, which 
everyone seemed to concede must, in the nature of 
things, be discretionary. 92 

92 Quite early in the discussions, Mr. Gerry moved to re¬ 
strain the Senate in regard to money bills, urging that the 
House “ was more immediately representative of the people 
who ought to hold the purse strings.” Mr. Williamson fa¬ 
vored giving the Senate the power, while Mr. Mason argued 
that should the Senate be granted the power of giving away 
the people’s money, it might soon forget the source whence it 
was received. Mr. Franklin argued that it was always im¬ 
portant that the people should know who had disposed of 
their money and how it was disposed of, and hence he fa¬ 
vored giving the power to the House as a body closer to the 
people and more accountable. Formation of the Union of 
the American States (69th Cong., 1st sess., House Doc. 
No. 398, Government Printing Office, 1927), 335-338. The 
discussion was resumed on August 8. Mr. Ghorum was 
against allowing the Senate to originate money bills, but 
favored permitting that body to amend such bills. Mr. 
Pinckney and Mr. Morris were in favor of the Senate having 
the initiating power. Mr. Mason stated that the purse 
strings should never be placed in the hands of the Senate 
for the reason that its size and the term of office tended to 
create an ever-growing aristocracy. Id., p. 499. The mat¬ 
ter was debated again at length on August 13. Id., 528-535. 
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At no point in these debates was there any sug¬ 
gestion that the power of Congress should be lim¬ 
ited; the whole discussion related to locating the 
power in those representatives who would be most 
responsive to the will of the people. 

The same is, in general, true of the ratifying con¬ 
ventions. Opponents attacked the Constitution on 

! 

the ground that unlimited power over taxation was 
given to Congress. Those advocating a4option 
pointed out the necessity for such power and 
showed that accountability to the people was a suffi¬ 
cient check. See O. R. McGuire, The New Deal and 

j 

the Public Money, 23 Georgetown Law Journal, 
155, ley-m 83 ! 

In the early years following the adoption of the 
Constitution, the view was generally expressed that 
Congress’ determination of what was for the gen¬ 
eral welfare was not subject to judicial review. 

President Madison, in his veto message of March 
3,1817, said: j 

* * * questions relating to the gjeneral 
welfare, being questions of policy and ex¬ 
pediency, are unsusceptible of judicial cog¬ 
nizance and decision. 94 (Italics supplied.) 

Mr. Hamilton in his opinion on the National 
Bank agreed: 

The quality of the object, as how far it 

will really promote or not the welfare of the 
________ | 

03 Excerpts from these debates are contained in Part B 
of the Appendix. 

94 IY Elliott’s Debates (2d Ed.), p. 469. 

i 





176 


Union, must be a matter of conscientious dis¬ 
cretion, and the arguments for or against a 
measure in this light must he arguments con¬ 
cerning expediency or inexpediency, not con¬ 
stitutional right.™ (Italics supplied.) 

President Monroe, in bis veto of the Cumberland 
Road bill, expressed the same view: 

* * * if the right of appropriation had 
been restricted to certain purposes, it would 
be useless and improper to raise more 
than would be adequate to those purposes. 
It may fairly he inferred these restraints or 
checks have been carefully and intentionally 
avoided. * * * It was evidently impos¬ 

sible to have subjected this grant in either 
branch [that is, the power to raise money, 
and to appropriate it] to such restriction 
without exposing the Government to very 
serious embarrassment * * *. Had the 
Supreme Court been authorized, or should 
any other tribunal distinct from the Govern¬ 
ment be authorized to impose its veto, and to 
say that more money had been raised under 
either branch of this power—that is, by taxes, 
duties, imposts, or excises—than was neces¬ 
sary, that such a tax or duty was useless, 
that the appropriation to this or that pur¬ 
pose was unconstitutional —the movement 
might have been suspended, and the whole 
system disorganized. It was impossible to 
have created a power within the Govern- 

95 3 Hamilton’s Works (Lodge Ed.), p. 485. See also 
his report on Manufactures, wherein he discusses the consti¬ 
tutionality of bounties. Ill Hamilton’s Works (Hamilton 
Ed.), p. 250. 



ment or any other power distinct from Con¬ 
gress and the Executive which should! control 
the movement of the Government I in this 
respect and not destroy it. 90 (Italics sup¬ 
plied.) 

These views have been accepted by later authori¬ 
ties on the Constitution. Thus, according to Pom¬ 
eroy, 66 What measures, what expenditures will pro¬ 
mote the common defense or the general welfare, 
Congress can alone decide, and its decision is final.” 
(Italics supplied.) Pomeroy, Constitutional Law 
(10th ed.), Sec. 275. See also I Hare, American 
Constitutional Law, 249; Cooley, Taxation (2d Ed.), 

i 

96 II Richardson’s Messages & Papers of the Presidents, 
142, 165, 166. It is to be remembered that these view’s of 
Monroe received the unofficial approval of Marshall and 
other members of the Supreme Court. See footnote 62, 
at p. 149, supra. Monroe also stated: 44 The power; to raise 
money by taxes, duties, imposts, and excises is alike unquali¬ 
fied, nor do I see any check on the exercise of it otner than 
that which applies to the other powers above recited, the 
responsibility of the representative to his constituent^.” Id., 
p. 165. . | 

A committee of the House of Representatives reported in 
1817: 44 Kor is there any danger that such a power will be 
abused, while the vigor of representative responsibility re¬ 
mains unimpaired. It is on this principle that the framers 
of the Constitution mainly relied for the protection of the 
public purse. * * * On the other hand, while this prin¬ 

ciple was calculated to prevent abuses in the appropriation of 
public money, it was equally necessary to give an extensive 
discretion to the legislative body in the disposition of the 
public revenues.” 31 Annals of Congress, loth Cong., 1st 
Sess., pt. 1, December 1817, p. 459. Jefferson was of a like 
mind. See his views on the bank printed in Part B of the 
appendix. 

24926—31 
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109; 1 Story on the Constitution, Secs 924, 944, 
991,1348. 

While this Court has not passed on this precise 
question, it has given clear intimation of its 
view. It has repeatedly held that as to matters 
of policy and expediency it is not at liberty to sub¬ 
stitute its judgment for the judgment of Congress. 

( Wilson v. New, 243 U. S. 332; Champion v. Ames, 
188 U. S. 321 ;i McCray v. United States, 195 U. S. 
27; Patton v. Brady, 184 U. S. 608, 620, 621. In 
i Nebhia v. New York, 291 U. S. 502, the Court said 
(p. 537) : 

* * * a state is free to adopt whatever eco¬ 
nomic policy may reasonably be deemed to 
promote public welfare, and to enforce that 
policy by legislation adapted to its purpose. 

The courts are without authoritv either to 

•/ 

declare such policy, or when it is declared 
by the legislature, to override it. * * * 

With the wisdom of the policy adopted, with 
the adequacy or practicability of the law 
enacted to forward it, the courts are both 
incompetent and unauthorized to deal. 

The principle is applicable here. If Congress 
may appropriate for the general welfare, the ques¬ 
tion of what will promote the general welfare pre¬ 
sents primarily a question of policy and as such it 

4 

is primarily for Congress to decide. 

United States v. Realty Co., 163 U. S. 427, is more 
« directly apposite. There the court said that the 
determination of what debts or claimed debts 
should be paid “depends solely upon Congress” 
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(p. 441) ; and that the decision of Congress Irecog- 
nizing a claim founded upon principles of right and 
justice 4 ‘can rarely, if ever, he the subject of 
review by the judicial branch of the governinent” 
(p. 444). [Italics supplied.] If this be truejof the 
word “debt”—so familiar to our courts—Congres¬ 
sional application of the term “general welfare” 

i 

cannot be more readily subject to judicial review. 97 

Applying these principles to the instant cage, we 
submit that the court should not substitute its, judg¬ 
ment for the judgment of Congress in deternkining 

i 

whether the appropriation will promote the gen¬ 
eral welfare and that the reasonableness of the Con¬ 
gressional determination is apparent upon the face 
of the statute when read in the light of the Condi¬ 
tions which called it into being. 

7. The expenditures authorized by the Agricultural Ad¬ 
justment Act were soundly designed to promote the 
general welfare 

i 

The census of 1930 showed that there were 6,288,- 
648 farms in the United States and that the total 


97 And in the cases involving the Alabama claims it was 
held that awards made under the Treaty with Great Britain 
and paid to the United States as a Nation constituted “a 
national fund, to be distributed by Congress as it saip fit” 
[Italics supplied.] Williams v. Heard , 140 U. S. 52$, 537. 
“ The fact that the Congress of the United States undertook 
to dispose of this fund, and to administer upon it, in accord¬ 
ance with its own conceptions of justice and equality, pre¬ 
cludes at least for the purposes of this decision, judicial 
inquiry into such questions.” United States v. Weld , 127 
U. S. 51, 56. See also United States v. Price , 116 U. S. 43; 
United States v. Jordan, 113 U. S. 418. 
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farm population of the country was 30,445,350. 
The total rural population was 53,820,223, compris¬ 
ing 44 percent of the entire population of the 
country. 9 * The welfare of this segment of the 
nation is obviously a matter of vital national con- 
cern. But that welfare has an importance extend¬ 
ing beyond the community of agricultural and 
rural residents. The importance of agriculture as 
one of the basic elements of our interrelated eco¬ 
nomic life makes its welfare inseparably bound up 
with that of the entire country. 

As an aid in considering the appropriateness of 
the rental or benefit payment provisions to carry 
out the declared policy of the Act and by this means 
to promote both agricultural and the general wel¬ 
fare, it will be helpful to note first the major char¬ 
acteristics of the agricultural crisis which occa¬ 
sioned the Act and the previous governmental 
efforts to deal with the situation. 

a. The progressive decline in agricultural income and relative 

purchasing power intensified the general economic depression 

After the World War, prices of farm products 
declined relative to prices of nonagricultural 
products, and the precipitous fall in farm prices 
after 1929 brought the ratio of prices of agricul¬ 
tural to nonagricultural products in 1932 to the 

98 U. S. Census, 1930 (Dept, of Commerce), Agricul¬ 
ture, Vol. I, p. 8; Population, Yol. I, p. 8; Agriculture, 
Yol. II, part 2, p. 22. 
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lowest it had been since before the War between the 

! 

States. ( See Chart 1.) 99 Because of declining costs 


Chart 1 

RATIO OF WHOLESALE PRICES OF FARM TO NONAGRIGULTURAL 

PRODUCTS,* 1798 TO DATE 



lift. DCftftATMtWT or ACAtCVJLTUtC ** XSM mmjm O' AMCuirufUk coonomcs 

of manufacture in industry, prices of industrial 
products normally tend to decline in comparison 

i 

with prices of agricultural products. This relative 

decline in industrial costs results from the fact that 

! 

there is no known limit to the extent to which ma¬ 
chine technology can be carried in manufacturing, 
whereas in agriculture there are obvious limita¬ 
tions in the areas of suitable land, and the biologi¬ 
cal nature of the processes restricts the farmer’s 

ability to use mass-production technics. The 

I 

00 From Addendum, p. 35; taken from L. H. Bean and 
A. P. Chew, Economic Trends Affecting Agriculture\ (U. S. 
Dept, of Agric., 1933), p. 42. The solid line represents the 
ratio of wholesale prices of farm products to wholesale 
prices of nonagricultural products, with the ratio during 
1910-1914 taken as 100 percent. The broken line represents 
approximately a ten-year moving average. 
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trend in comparative costs of production in indus¬ 
try and agriculture was reflected in the trend of 
comparative prices at wholesale generally in the 
hundred years prior to the World War. 1 The de¬ 
clines in prices of agricultural relative to non- 
agricultural products after the War did not result 
from changes in the relative costs of production, 
and it was therefore impossible for farmers to ad¬ 
just their operations and costs to the resulting 
prices. 

Ever since the 1920-1921 depression, prices re¬ 
ceived by farmers had been low compared to the 
prices paid by farmers for commodities which they 
buy. (See Chart 2.) 2 This price disparity created 

Chart 2 

INDEX OF PRICES RECEIVED AND PAID BY FARMERS 



U. S. Dept, of Agric., The Agricultural Situation , March 
1927, Vol. 11, p. 23. 

2 Reproduced from Economic Bases for the Agricultural 
Adjustment Act , Ui S. Dept, of Agric., 1933, p. 7, brought 
to date and published as Negative No. 26003, Bureau of 
Agricultural Economics. 
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also a disparity between the farm and the Rational 

i 

income. Incomes of farmers failed to increase in 

I 

proportion to the growing national income.: Agri¬ 
cultural purchasing power decreased in the sections 

i 

producing crops affected by the international 

! 

markets long before the depression of 1929. While 
the national income continued to advance between 
1925 and 1929, gross income from crops actually de¬ 
creased from $6,147,000,000 in 1925 to $5,609,000,000 
in 1929. 3 This weakness in farm income f roijn such 
products contributed materially toward bringing on 
the general depression after 1929. 

It is unnecessary to describe, as it would be diffi¬ 
cult to exaggerate, the severity of the depression 
existing in all aspects of our economic life prior to 
and at the time of the enactment of the Agricul¬ 
tural Adjustment Act. The economic crisib was, 
as this Court has said, “the outstanding contempo¬ 
rary fact, dominating thought and action through¬ 
out the country.” Atchison T. and S. F. Ry. Co. v. 
United States, 284 U. S. 248, 260. It will suffice 
to point out that after 1929 farm income and pur¬ 
chasing power suffered a catastrophic decline, 
which substantially contributed to and intensified 
the general economic depression. 

From 1929 to 1932 available cash income from 
farming operations—that is, cash income minus 


3 See Facts Relating to the Agricultural Situation ,j U. S. 
Dept, of Agric., May 1932, table 10, p. 26. The 1929 figure 
was later revised to an even lower amount, $5,434,000,000. 
Id ., November 1934, table 8, p. 20. ! 
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cash production expenses—dropped from nearly 
five billion dollars to barely a billion and a half dol¬ 
lars. Even this small income represented in con¬ 
siderable part a living on capital, as farmers’ ex¬ 
penditures for capital replacements and repairs 
in 1932 fell short by half a billion dollars of 
covering current depreciation of building and 
machinery. 4 

From 1929 to 1932 the reduction in farm income 
was as sharp as in the major industries most se¬ 
verely affected by the depression. Only in the farm- 
machinery industry, and in other acutely affected 
capital goods industries, did the decline in workers’ 
income exceed the decline in agriculture. It is sig¬ 
nificant that the greatest decline in any single in¬ 
dustrial group existed in the manufacture of agri¬ 
cultural implements. 5 

The decline in farm income had far-reaching 
effects on the volume of business and the credit 
structure in agricultural areas. Farmers were 
forced to economize in the purchase of fertilizer, 
feed, and other products, and to defer replace- 

4 Cash income from farm production, available after de¬ 
ducting cash production expenses, was estimated at $4,890,- 
000,000 for 1929, and $1,473,000,000 for 1932. Expenditures 
for purchase and repair of farm machinery and buildings in 
1932 were estimated at $261,000,000, while the estimated de¬ 
preciation of farm-owned buildings and equipment was 
$805,000,000 for the same year. See U. S. Dept, of Agric., 
Craps and Markets , Vol. 12, No. 7 (July 1935), pp. 271, 272. 

5 See Appendix, Part E, pp. 77-78, where pay rolls for 
various key industries are shown for selected years. 
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ments of machinery. This led to sharp c<jmtrae- 
tion of industrial sales of such products. (See 
Chart, Addendum, pp. 28, 52.) 6 

Moreover, farmers were not able to readjust their 
debt and tax burdens with reductions in farm in¬ 
come. Ibid. Widespread defaults, unpaid taxes, 
and bankruptcies followed. These undermined the 
financial solvency of States and local governments 
and of financial institutions dependent upon agri¬ 
culture, caused heavy bankruptcy among rural 
banks (see Addendum, p. 53), and a great reduc¬ 
tion in the volume of credit. Prior to the bank 
holiday of March 1933 demand deposits in country 
banks had fallen to barely half of their predjepres- 
sion level. (See Chart 10, p. 249, infra.) \ 

With the inadequacy of farm incomes in many 
cases to cover taxes and interest, forced saies of 
farms almost tripled between 1929 and 1932.1 


8 Reproduced from Economic Bases , supra, note 2$, p. 9, 
and found also in The Agricultural Situation , U. S. Dept, 
of Agric., July 1, 1932, Vol. 16, No. 7, pp. 8-10 (L. H. Bean, 
Trends in Gross Income and Expenditures , 1909-1931 ). 

7 The number of forced sales per 1,000 farms in the tJnited 
States for the years ending March 15, 1930, and 1933 were 
as follows, for the two types of forced sales: 



See Table 12, p. 42, in The Farm Real Estate Situation , 


1932-33, by B. R. Stauber, U. S. Department of Agriculture, 
Circular No. 309, December 1933. 


) 


i 


i 
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The long-continued depression of farm prices 
led to heavy bank failures in rural regions even 
before the financial crisis became acute in cities. 
Bank failures in the Cotton Belt reached their peak 
in 1931. (See Chart 11, p. 253, infra; cf. Ad¬ 
dendum, p. 53.) i Between 1922 and 1932, one-third 
of all small rural banks closed their doors. (See 
Economic Bases for the Agricultural Adjustment 
Act, IT. S. Dept, of Agric., December 1933, p. 11.) 

The relation of agriculture to the credit struc¬ 
ture and to financial institutions is discussed more 
fully, infra, pp. 241-262. 

The severity of the farm depression was reflected 
in failures among general business as well as among 
banks. In the Cotton Belt, the number of commer¬ 
cial failures and the amount of liabilities involved 
increased sharply in major districts. (See Ad¬ 
dendum, folio pp. 117-124, following p. 68.) 

b. The decline of farm prices and incomes from 1919 to 1932 was 
due to causes beyond the control of farmers 

Farmers could not prevent or correct the foreign 
or domestic demand situation . After the World 
War, wheat and other exportable farm products 
were super-abundant, due to the general inability 
of farmers to reduce their war-expanded acreages 
as Europe restored her production. 8 

By 1925, Europe had generally restored her ag¬ 
riculture to its prewar productivity. Meanwhile, 

8 See The Wheat Situation, U. S. Dept, of Agriculture, 
Yearbook of Agriculture, 1923, pp. 95-150. 





the war-time expansion in overseas exporting coun¬ 
tries continued to press unwanted supplies on 
European markets. This situation, plus I extreme 
tariff protectionism in this country, resulted in 
the erection of trade barriers in European coun¬ 
tries, aimed at protecting their domestic agriculture 
and restricting the use of foreign products. As 
agricultural jmices declined in world markets, re¬ 
strictive measures in Europe became more and 

t 

more prohibitive, embracing not only tariffs, im¬ 
port quotas and contingents, and domestic con¬ 
sumption restrictions, but numerous other , devices, 
all reducing the volume of foreign trade. 9 

i 

The difficulties of foreign exchange and financial 
collapse during the depression itself led to further 
action, including exchange regulation and import 
rationing and even prohibition of imports'abroad, 
which still further intensified these effects. 

* These measures are described in detail in 'World Trade 
Barriers in Relation to American Agriculture , Senate Docu¬ 
ment No. 70, 73d Cong., 1st Sess. The report analyzes these 
measures as applied to 7 major agricultural products, namely, 
wheat, hog products, tobacco, fruit, cotton, dairy products, 
and sugar (pp. 145-288). The report also analyzes sepa¬ 
rately the various types of governmental intervention affect¬ 
ing agriculture (pp. 55-144) and describes agricultural price- 
supporting measures in 38 foreign countries (pp. 291-540). 
See also Economic Bases , supra , at pp. 14-19. Facts as to 
trade restrictions abroad and as to the decline in American 
exports were placed before Congress during the hearings 
which preceded the passage of the Agricultural Adjustment 
Act. See Agricultural Adjustment, Hearings bejfore the 
Committee on Agriculture, House of Representatives, 72d 
Cong., 2d Sess., December 14 to 20,1932, at pp. 142 to 145. 



These policies of economic nationalism, espe¬ 
cially in Europe, simultaneously expanded agri¬ 
cultural production abroad and narrowed the out¬ 
lets for American farm products. In wheat, 
Europe increased her output from 1,050,000,000 
bushels in 1922 to 1,500,000,000 bushels in 1932. 
At the same time, American exports of wheat 
to Europe declined from 150,000,000 bushels in 
1922 to 15,000,000 bushels in 1932. (See Chart 3. 10 ) 


Chart 3 
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In hogs, production in the leading European coun¬ 
tries expanded to well above its pre-war level. 
Our exports of hog products, which had exceeded 
the equivalent of ten million hogs a year after the 
War, fell to barely half that amount by 1931. (See 


10 Negative No. 25818B, Bureau of Agricultural Econom¬ 
ics; see also Economic Bases , at p. IT, note 2, supra* p. 182. 




K 




► 

► 

V* 

k 

r 

► 

L. I* 


► 

k 



k 


► 


V * 



189 | 

Chart 4. 11 ) In tobacco, exports were cut j sharply 
as foreign production increased. (See Economic 
Bases, supra, p. 18.) 


Chart 4 

Inspected Hog Slaughter in Germany and Denmark, 
and United States Exports of Hog Products,l9IM933 



The decline in foreign consumption of American 
farm products was quite obviously beyotid the 
power of the American farmers to prevent or cor¬ 
rect, as the foreign restrictions shut off exports 
even when prices of farm products were down to 
extraordinarily low levels. 

After 1929, the collapse of farm markets Vas in¬ 
tensified by the decline in domestic buying power. 
The income of industrial workers as a whole was 
cut in half from 1929 to 1932. 12 Farm income from 

11 Reproduced from Economic Bases, at p. 18, note 2, 
supra , p. 181. 

12 Wages received in mining, manufacturing, construction, 
and transportation dropped from $17,179,000,000 in 1929 to 
$6,840,000,000 in 1932—a decrease of 60 percent. See 
Report on National Income , 1929 to 1932, Senate Doc. No. 
124, 73d Cong., 2d Sess., p. 14. 
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products for the domestic market—dairy and poul¬ 
try products, beef and lamb, fruits, and vege¬ 
tables—declined in the same proportion as indus¬ 
trial pay rolls. (See Economic Bases, supra, p. 29.) 
Export products, especially wheat and cotton, 13 suf¬ 
fered from the combined effects of reduced foreign 
demand, reduced domestic demand, and accumu¬ 
lated surplus stocks; farm income from these prod¬ 
ucts started falling before the depression, and 
dropped by 1933 even more sharply than industrial 
pay rolls. Ibid. 

Rigid marketing and transportation costs aggra¬ 
vated reduced demand. —Farmers could do nothing 

13 In the case of cotton, the specific commodity at issue in 
this case, the trade restrictions abroad were not so serious as 
in some of the other exports. But the trade restrictions in 
the other commodities curtailed economic activity over a 
large area and thus curtailed the purchasing power for cot¬ 
ton both at home and abroad. The cotton difficulties reflected 
more particularly continued unrestricted production of cot¬ 
ton during a period in which consumption, both here and 
abroad, was sharply curtailed by the depression. The pro¬ 
duction of American cotton exceeded the world consumption 
of American cotton in every year from 1929 to 1931. The 
world carryover of American cotton increased from four and 
one-half million bales in the beginning of the 1929 season 
to thirteen million bales by the beginning of the 1932 season. 
(See Addendum, p. 62.) Some decline in acreage, plus a 
moderate yield per acre, reduced production in 1932 so that 
there was some reduction in carryover. But in the spring 
of 1933, farmers again increased cotton acreages planted, and 
at the time the Act was passed by Congress, growing con¬ 
ditions indicated another bumper crop far in excess of 
current consumption. See official estimates in Crops and 
Markets , U. S. Dept, of Agriculture, July 1933, p. 234; Aug. 
1933, p. 282. 
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to correct depressed markets. The declines iii farm 
prices and incomes did not result in proportionately 
low prices to consumers. Freight costs do i^ot re¬ 
spond directly to economic conditions, while! mar¬ 
keting margins and other distribution costs change 
only slowly when prices are declining. Farm prices 
of representative food products declined 60 per¬ 
cent from 1929 to 1932, while retail prices 6i the 
same products declined only 40 percent.; See 
Economic Bases, supra, p. 47. Distribution costs, 
meanwhile, showed practically no decline. 14 Ibid. 

Farmers could not adjust production .—The in¬ 
ability of farmers to adjust production, and their 
maintenance of the volume of production of agri¬ 
cultural products in the face of the decline in de¬ 
mand, led to excessive accumulation of surplus 
stocks and to intensified depression in farm prices. 

A sharp price decline for any one agricultural 
product is usually followed by a curtailment in sub¬ 
sequent production, because farmers then shift 
land, labor, and equipment to other commodities. 
But when the price of all agricultural products 
declines, total production remains constant. This 
is exactly what occurred during the depression; 
from 1929 to 1932, the physical volume of farm 

i 

14 For detailed figures on changes in marketing costs, see 
Frederick V. Waugh, The Margin Between Farm Prices and 
Retail Prices of Ten Foods , Dept, of Agriculture, Bureau 
of Agricultural Economics, March 1935. Similar data on 
marketing costs were presented to Congress in the hearings 
on Agricultural Adjustment legislation. See Agricultural 
Adjustment, Hearings before the Committee on Agriculture, 
House of Representatives, 72d Cong., 2d Sess., at pp. 
368-372. 

I 
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production varied around the same level as before 
the depression. (See Addendum, p. 32.) 15 

Farmers cannot set a fixed price, and produce 
and sell onlv as much as consumers will buy at such 
prices, as many industrialists do. 1 * A large part of 
farm labor is supplied by the farm operator and 
members of the farm family; hence agricultural 
labor cannot be discharged when demand declines, 
as is done by other industries. These difficulties 
were increased by the return of industry’s unem¬ 
ployed to agricultural areas. (See Addendum, pp. 
30, 54.) 

The inability of farmers to adjust production was 
clearly stated by the Federal Farm Board, in its 
second annual report: 

There are more than 6,000,000 farmers in 
this country, producing according to their 
own personal decisions. It is without effect 
to base appeals on what American farming 
might do if it were all organized as a single 
unit, for it is not so organized. Until farm¬ 
ers are organized for production planning it 
is useless to expect them to act as if they 
were. 17 

The inability of farmers to adjust production re¬ 
sulted in the accumulation of large surpluses which 

15 Reproduced from Bean and Chew, at p. 3, note 99, 
supra p. 181. 

18 See G. C. Means, Industrial Prices and their Relative 
Inflexibility, letter from Secretary of Agriculture in re¬ 
sponse to Senate Res. No. 17 (Senate Doc. No. 13, 74th, 
Cong., 1st Sess.). 

XT Federal Farm Board, Second Annual Report (1931), 
p. 58. 


depressed farm prices and income .—The extent to 
which farm production was outrunning the| effec¬ 
tive demand for farm products, even at the low 
prices, is shown by the accumulation of excessive 
stocks of every nonperishable commodity. 18 1 (See 
Chart 5 19 ; cf. Addendum, p. 58.) 

Chart 5 j 

COMMODITY CARRY-OVERS IN 
THE UNITED STATES AT BEGINNING I 
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18 In the case of perishables or semiperishables, such; as hog 
products and fruits and vegetables, which could not bd stored 
for long periods, the excessive supplies were thrown I on the 
overloaded domestic market, forcing prices of these products 
also down to record low levels. 

19 Reproduced from Economic Bases , at p. 19, note 2^ supra, 
p. 182, brought to date and published as Negative Noj 29516, 

24926—35 - 13 
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These heavy surpluses exerted a continuously de¬ 
pressing influence on farm prices and income, and 
so contributed still more to the downward spiral of 
economic disintegration. 20 This was especially true 
of cotton, wheat, and tobacco. 

The price received by farmers for their cotton 
crop is closely controlled by the supply available. 
( See Chart 2, Addendum, p. 62.) From 1922 to 1924 
cotton supplies were greatly reduced by the boll 
weevil, and the price rose to a 30-cent peak. 
Prices then fell in 1926, as supplies rose to a new 
record level, and then recovered to some extent as 
supplies were again reduced. During the depres¬ 
sion from 1929 on, prices fell steadily as total sup¬ 
plies increased to the peak in 1931 and 1932. 21 The 

Bureau of Agricultural Economics, U. S. Dept, of 
Agriculture. 

The temporary decline in tobacco stocks at the beginning 
of the 1933 season reflected the abnormally small crop of 
Flue-cured tobacco, types 11-14, of 376.8 million pounds, as 
compared with 669.9 million pounds in 1931, and a five-year 
average, 1927-31, of nearly 750 million pounds (Yearbook of 
Agriculture, 1935, p. 455). As to the cotton carry-over at 
the beginning of 1933, see note 13, p. 190, supra. 

20 These facts as to the piling up of excessive carryovers 
were before Congress during the development of Agricultural 
Adjustment legislation. See Hearings before the Committee 
on Agriculture, House of Representatives, 72d Cong., 2d 
Sess., at 142,143, note 9, supra , p. 187; and Senate Hearings, 
Agricultural Adjustment Relief Plan, H. R. 13991, 72d 
Cong., 2d Sess., p. 432. 

21 Yearbook of Agriculture for 1935, U. S. Dept, of Agri¬ 
culture, p. 433. 
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relation between the total supply of American cot¬ 
ton and the average price received therdfor is so 
close that it can be stated in the form of a mathe¬ 
matical law. (See Addendum, pp. 39 and 62, chart 
2.)““ The departures of prices for a given year 
from the usual average price for that sujpply are 
explained by variations in general business! activity,, 
the other major factor controlling cotton prices. 

The declines in the price of cotton with additional 
supplies are so great that, under normal conditions,, 
a large supply of cotton has less total value at the 
farm than a small supply. The value of a cotton 
supply of 10 million bales is approximately 50 per¬ 
cent greater than the value of a cotton supply of 16 
million bales. (See Addendum, p. 39; and U. S. 
Dept, of Agric., Technical Bulletin No. 50, Factors 
Affecting the Price of Cotton, by B. B. Smith, Jan¬ 
uary 1928, at pp. 3-7.) | 

Between 1924 and 1926, the cotton crop increased 
30 percent and farmers’ income from cotton and 
cottonseed fell 27 percent; this in spite of the fact 
that industrial demand was greater in 1926 than in 
1924. From 1926 to 1928, the crop fell 20 percent; 


22 Full information as to the relation between cotton sup¬ 
plies and cotton prices had been presented to Congress as 
early as 1928 during the hearings on the 1927 decline in 
cotton prices. See statement of Lloyd S. Tenny, Chief,. 
Bureau of Agricultural Economics, in hearings before sub¬ 
committee of Senate Committee on Agriculture and For¬ 
estry, 70th Cong., 1st Sess., pursuant to Senate Res. iN'o. 142, a 
resolution to investigate the recent decline in cotton prices, at 
pp. 1276-1318. These facts were also before Congress 
during the hearings on Agricultural Adjustment legislation- 
See Senate Hearings, at p. 358, note 20, supra , p. 194. 
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its value rose 18 percent. During these years in¬ 
dustrial activity, the other major factor affecting 
cotton prices, was relatively steady. 23 In the case 
of hogs there is a similar relation between produc¬ 
tion and value. Between 1924 and 1928, a 27-per¬ 
cent decline in hog slaughter was accompanied by a 
33-percent increase in farm income; and a 16-per¬ 
cent increase in slaughter, by a 16-percent fall in 
income produced. 2 * 

The more excessive supplies accumulated, the 
lower both prices and income fell. Action to deal 

23 See the following table: 


Year i 

Index of 
Industrial 
Production 
(1923-25= 
100) 

Relation between size and value of 
cotton crop 

Cotton pro¬ 
duction 

Total 

supply 

Farm in¬ 
come from 
cotton and 
cottonseed 

1924.. 

95 

108 

111 

1,000 bales 
13.630 
17,978 
14,477 

1 

Million 

dollars 

1,710 
1.251 
1,470 

1926.. 

1928. . 


Source: For Industrial production. Fed. Res. Bull., Oct. 19.35, p. 665; for 
cotton production and total supply, U. S. Dept, of Agric., Yearbook of Afjric.. 
1935, pp. 426. 430; for farm income from cotton and cottonseed. Farm 
Value . Gross Income, and Cash from Farm Production, 192-4-1929. Part V 
<U. S. Dept, of Agric., Oct. 1930), pp. 1, 3, 5. 

24 Changes in number of hogs slaughtered, and income to 
farmers from hogs: 

Year 

Estimated 

total 

slaughter 

Gross in¬ 
come from 
hogs 

1924... 

1.000 head 
79.631 
65.779 
76.593 

Million 
dollars 
1,324 
1,758 
1,474 

1926. . . 

1928 _ _ _—. 



See, for slaughter. Yearbook of Agriculture, 1933, p. 605; for gross income. Farm Value, 
Gross Income, and Cash Income from Farm Production, 1924-1929, U. S. Dept, of Agriculture, 
Bureau of Agricultural Economics, Mimeographed Report, October 1930, pp. 2, 4, and 6. 
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with the over-supply problem was inoperative. 
The situation was not correcting itself; it was, as 
has been shown (chart 5, supra), growing steadily 
worse, causing cumulative, progressive, and general 
economic distress. 


c. Previous private and governmental efforts to proniote a more 


balanced agriculture demonstrated the necessity 
farmers in adjusting production 


of assisting 


The disparity between farm prices and industrial 
prices could be corrected only by raising prices of 
farm products, or reducing prices of industrial 
products. American industry, howevef, when 

i 

faced with declining demand habitually reduces 
production rather than price. 25 From 1929 to the 
bottom of the depression many great industries 
chose to hold their prices with but little decline, 
even though they lost three-quarters or; more of 
their sales. 20 No public power to force a dbwnward 


25 See Industrial Prices and their Relative Inflexibility , 
note 16, p. 192, supra. See also O. M. W. Sprague^ Recovery 
and Common Sense (1933), p. 80; F. C. Mills, Price Aspects 
of Monetary Problems , in Proc. Acad. Pol. Sci., April 1934, 
p. 3; P. Douglas, Controlling Depressions (1935), p. 55, 
et seq. Cf. Report of Canadian Commission j on Price 
Spreads (1935). 

26 The relative declines in prices and in production in va¬ 
rious industries, from 1929 to the spring of 1933, are shown 
in the following table: 



Percent 
drop ih 
prices; 

Percent 
drop in 
production 

Agricultural implements.... 

6 

SO 

Motor vehicles______ 

16 

80 

CfiTTJATlt _ _____ _ _ _ _ _ 

18 

65 

Iron and steel—._______ 

3o 

83 

Auto tires___ 

S3 

70 

Textile products...... 

45 

30 

Food products_ 

49 

14 

Leather....... 

50 

20 

Petroleum........ 

56 

20 

Agricultural commodities. 

63 

6 


Source: Industrial Prices and their Relative Inflexibilit y, p. 8. 
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adjustment of such “managed” prices was in ex¬ 
istence. If attempted, it might have caused fur¬ 
ther unemployment and still further declines in 
farm price levels. Even if it had been possible to 
force down industrial prices in line with low farm 
prices, this might have still further weakened assets 
behind loans, and intensified the general financial 
instability, causing still more contraction in eco¬ 
nomic activity. Action to correct farm prices and 
raise farm incomes by assisting in eliminating the 
excessive supplies, therefore, offered more real hope 
than any alternative program of deflating prices of 
industrial products. 

The need for better balance between production 
and consumption of agricultural products was uni¬ 
versally recognized prior to the enactment of the 
Agricultural Adjustment Act. 27 The basic diffi¬ 
culty in private efforts to cope with the problem 
was the fact that there are over six million farms 
in the United States, each a competitive unit and 
each conducted, for the most part, with little regard 
for the forces affecting the aggregate relation be¬ 
tween production and consumption; and the fact 
that individual farmers can reduce costs but little 

27 See excerpts from Reports of Secretaries of Agriculture, 
Appendix, Part D, p. 70 et seq. It is interesting to note 
that the laws of numerous foreign countries are based on a 
recognition of the fact that action to correct excessive sur¬ 
pluses was necessary in order to improve farm prices and 
income. See Appendix, Part F, p. 79 et seq . 
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by reducing production. 28 Agriculture is j the sole 
great basic industry in which there has jbeen no 
development of centralized control of production 
policies. 29 i 

Tariffs had proved incapable of shielding farm¬ 
ers. Although during the same period tariffs were 
increasingly protecting industrial prices, apd hold¬ 
ing up the costs of thing that farmers buy, during 
the post-war years, tariffs on farm products were 
raised along with the other general advances in 

tariff schedules in the 1922 and 1930 Acts. jWhen a 

! 

product is sold freely for export, however,; protec¬ 
tive tariffs have no effect on the price within the 
exporting country. 30 Wheat, cotton, hog products, 
most types of tobacco, and many fruit products, 
were all being produced in excess of normal re¬ 
quirements prior to 1933; and under these condi¬ 
tions the tariff rates were practically ineffective. 

The existing institutions concerned with agri¬ 
cultural production and distribution were unable, 

28 A large proportion of agricultural costs a|re fixed, 
whereas a large proportion of industrial costs are variable. 
Industrial concerns can eliminate most of their production 
expenses by discharging employees and ceasing to purchase 
materials. Farmers depend largely on their own lbbor and 
that of their families. When they reduce production they 
are unable to make proportionate reductions in upkeep, liv¬ 
ing expenses, interest, and taxes. These conditions in the 
past have hampered cooperative efforts of farmers to bring 
.about a satisfactory balance between production and con¬ 
sumption of agricultural products. 

29 Compare Industrial Prices and the Relative Inflexibil¬ 
ity, note 16, supra , p. 192. 

30 C. E. Griffin, Principles of Foreign Trade , p. 396. 
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for a number of reasons, to provide the requisite 
control. Those organizations dealing primarily 
with distribution of agricultural commodities were 
for the most part not concerned with adjustment of 
production, and in some cases were antagonistic 
because of their immediate financial interest in 
maintaining physical volume. See Economic 
Bases, supra , p. 41. Cooperative marketing agen¬ 
cies, while making substantial progress in certain 
instances, were unable to develop a general solution 
of the problem. The localized character of many 
of these organizations, together with competition 
from other areas, and in any case the large number 
of competing nonmembers, have militated against 
the success of these undertakings in adjusting 
production on a wide scale. Idem, p. 42. 31 

Several cotton States made abortive attempts to 
bring about a reduction in cotton acreage and pro¬ 
duction by legislative action. But it was impos¬ 
sible to obtain any coordination of effective effort 
among the States involved, and the efforts were 
then abandoned. See p. 272, infra. 

The Federal Government was increasingly con¬ 
cerned with the problem of a balanced agriculture 
and increasingly active in encouraging it. The first 
efforts of the Government consisted in gathering 
and disseminating information. The Department 
of Agriculture instituted a series of “ intentions 

S P- See also Report of Secretary of Agriculture, 1926, p. 12; 
and Second Annual Report of Federal Farm Board, 1931, pp. 
61-63. 


v 

f 









to plant” reports and various price, competition 
and demand studies. (See Report of Secretary of 
Agriculture, 1925, p. 15, et seq.) The Department 
employed a staff of analysts to indicate prospective 
price trends. Annually and semiannuallyj since 
1923 the Department issued economic forecasts 
based upon these studies, in a series of sofcalled 
“outlook reports.” See Economic Bases, ip. 49. 
Extension agencies brought these reports to the 
attention of farmers through numerous local! meet¬ 
ings. 32 Despite the accuracy of these reports and 
forecasts 33 they had little effect on production. 34 

In 1929, Congress enacted the Agricultural Mar¬ 
keting Act, c. 24, 46 Stat. 11, which established the 
Federal Farm Board and gave it power to purchase 
commodities for stabilization purposes. At one 
time the Board controlled over 250,000,000 bushels 

i 

of wheat and 3,500,000 bales of cotton. See Eco¬ 
nomic Bases, p. 50. While these purchases ekerted 

i 

32 During the 1931-32 season, 2,000,000 outlook reports 

were distributed, and 2,675,000 were distributed in 1932-33. 
In 1932-33, 15 percent of all farmers attended local meet¬ 
ings arranged by extension agencies, as compared with 2 
percent in 1928-29. See U. S. Department of Agriculture, 
Extension Service, Agricultural Economics Extension 
Work , 1932 (1933), p. 7. j 

33 See O. V. Wells, A Comparison of Outlook Statements 
with Subsequent Efforts , U. S. Department of Agriculture, 
Bureau of Agricultural Economics, 1930; P. C. Campbell, 
American Agricultural Policy (London, 1933), pp. 105-165 
and Appendix. 

34 See H. R. Tolley, The History and Objective of Out¬ 
look Work , 13 Journal of Farm Economics, pp. 523-534. 
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some sustaining influence on market prices at the 
time the purchases were made, they had practically 
no effect in bringing about the necessary adjust¬ 
ments in production. Subsequently the existence 
of the stocks tended to depress market prices, and 
they were disposed of at heavy loss to the Farm 
Board. Idem, pp. 51-52, and Third Annual 'Re¬ 
port, Federal Farm Board, 1932, pp. 63-81. 

No one was more aware than the Farm Board 
itself of the inadequacy of its operations to deal 
fundamentally with the problem of surpluses. In 
its First Annual Report the Board stressed the 
need of measures looking toward the adjustment 
of production : 35 

Finally, the board regards measures for 
prevention of surpluses, through control of 
excessive production, as absolutely essential 
to stabilizing farm prices and farm incomes. 
Cooperative associations and stabilization 
corporations, supplemented by other devices, 
may prove able to deal with temporary or 
occasional surpluses. But none of these, nor 
all together, nor any Government agency can 
protect farmers from the consequences of 
repeated or continuous production in excess 
of market requirements. Adjustments of 
production to market requirements are in- 

3S This was reiterated in subsequent reports of the Board: 
Second Annual Report, 1931, pp. 36-37; Third Annual 
Report, 1932, pp. 61-62. 


203 


dispensable, in agriculture as in industry, to 
the solution of surplus problems (pp. 25-26). 

The Board resorted to exhortation; but this proved 
as ineffective as surveys and forecasts. In late 
1932 the Board recommended specifically that it be 
given the power— 


to provide some means of elevating the re¬ 
turns to farmers from the production of ex¬ 
portable farm products, in such a wat as (a) 
to pay the costs, if any, on a continuous and 
self-sustaining basis, and (b) to provide an 
effective svstem for regulating acreage or 

•/ O o j o 

quantities sold or both. 36 

j 

d. The Agricultural Adjustment Act was designed to aid in restor¬ 
ing general economic activity and was soundly constructed for 
that purpose 

The title of the Agricultural Adjustment!Act re¬ 
veals that its first purpose was “to relieve the exist¬ 
ing national economic emergency by increasing ag¬ 
ricultural purchasing power.” Section lj of the 
Act describes briefly the situation with which it was 
designed to deal and indicates that the Act was ex¬ 
pected, by aiding agriculture, to promote the gen¬ 
eral welfare. The section declares that the “pres¬ 
ent acute economic emergency” is “in jiart the 
consequence of a severe and increasing disparity 
between the prices of agricultural and other com- 

36 See Special Report of Federal Farm Board, House 
Document No. 489, 72d Cong., 2d Sess., p. 3. 
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modities, which disparity has largely destroyed 
the purchasing power of farmers for industrial 
products, has broken down the orderly exchange 
of commodities, and has seriously impaired the 
agricultural assets supporting the national credit 
structure.” 

The means adopted in the Act to increase agri¬ 
cultural purchasing power were a logical develop¬ 
ment of prior efforts toward the same end. The 
Act was designed, however, to avoid the shortcom¬ 
ings of previous measures. The Agricultural Ad¬ 
justment Act, instead of attempting tc support 
prices through stabilization operations or market¬ 
ing controls, proposed to assist in the readjustment 
of supplies themselves, with the expectation that 
more balanced supplies would themselves result in 
higher prices and larger incomes. This expectation 
was in full accord with the background of facts 
concerning agricultural prices and income, as has 
previously been shown. 

The mechanism provided by the Act to promote 
adjustment of production of bhsic products was 
based upon a voluntary contract between individual 
producers and the Government. Under these con¬ 
tracts, cooperating farmers agreed to adjust acre¬ 
age or marketings in return for rental or benefit 
payments. 

The period 1909 to 1914 was chosen by Congress 
as the objective to which the purchasing power of 
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farmers should be restored. That period | repre¬ 
sented generally one of considerable agricultural 
and industrial stability, with a good balauce be¬ 
tween the production and consumption of each 
product, wuth equilibrium between the purchasing 
power of city and country, with well sustained in¬ 
dustrial activity, and little unemployment. 37 The 
selection of this period set a reasonable limit to the 
increases in farm prices. Indeed, it would have 
been reasonable to select a higher standard than 
the pre-war period, in view of the long-thpe tend¬ 
ency, already described, for wholesale prices of 
industrial products to fall (because of decreasing 
costs of production of industrial products) Relative 
to wholesale prices of agricultural products. See 
pp. 181-182, supra . ! 

The principles of the act were tested in j:he cot¬ 
ton program in 1933, the wheat program in 1934 
and 1935, and the corn-hog program in 1^34 and 
1935. In each of these programs the great! major¬ 
ity of producers voluntarily accepted the necessary 
adjustment and cooperated in the program; the 
acreage w r as readjusted; production was likewise 

37 As early as 1921 it was recognized that the pre-war 
period was the latest period of relative stability. S^e United 
States Department of Agriculture, Bulletin 999, August 26, 
1921. See also chart, Addendum, p. 56. The perio^ between 
1921 and 1929 was marked by abnormal relatioriships be¬ 
tween agricultural and industrial prices and costs and by 
maladjustments in the various branches of industry and in 
foreign trade. 


j 

i 


i 

i 






readjusted; and the export surpluses were 
markedly reduced. 38 

38 The significant developments in these three fully volun¬ 
tary programs are as follows: 


Acreages 

Cotton: 

Acreage planted (1932)- 

Acreage planted (1933)- 

Acreage harvested under voluntary program (1933)- 
Acreage planted under voluntary program (1934) — 

(prelim.)-.- 

Wheat: 

Acreage planted (1933)- 

Acreage planted under voluntary program (1934) — 

(prelim.)- 

Acreage planted under voluntary program (1935) — 
(prelim.)--- 

'Corn: 

Acreage planted (1933)_ 

Acreage planted under voluntary program (1934)_ 

Acreage planted under voluntary program (1935) 
(July 1 estimate of acreage for harvest)- 


36.542,000 
40. 852,000 
29, 97S, 000 

2S, 412,000 

66, 969, 000 

60. 371, 000 

65,173,. 000 

105.9S2, 000 
95, 402, 000 

93, 590, 000 


The farmers cooperating in these voluntary adjustment pro¬ 
grams operated 78% of the total wheat acreage, 75-80% of 
the total corn-hog production, and 73% of the total cotton 
acreage. 

Source: (Wheat) Facts About Wheat , Wheat Circular No. 
1, p. 6; (Corn) Agricultural Adjustment in 1934, p. 87, both 
by the Agricultural Adjustment Administration, U. S. Dept, 
of Agriculture. (Cotton) Yearbook of Agriculture 1935, 
U. S. Dept, of Agriculture, p. 426. 


Production 



Prior to 
&*• A. A. 

Subsequent to A. A. A. 


1931 

1932 

1933 

1934 

1935 

Wheat (million bu.). 

932 

744 

529 

m 

599 (prelim.). 

Cotton (million bales). 

17.1 

13.0 

13.0 


11.1 (Nov.l.est.). 

Hogs—slaughter under Federal inspec¬ 
tion (million head). 

44.8 

45.2 

47.2 




The excessive reduction in hog slaughter in 1935 reflected 
the disastrous drought of 1934. Droughts also accelerated 
the reduction in wheat production and wheat surpluses. 
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It was, of course, necessary that the adjustment 
policies for cotton and wheat be arranged with a 
view to the fact that they are international com¬ 
modities and that, consequently, reduction df pro¬ 
duction in the United States could not correct the 

j 

world surplus if acreage reductions here were ac¬ 
companied by offsetting expansions abroad. As 
the United States ordinarily produces less than 
one-quarter of the world’s wheat, 59 control of j wheat 
production in the United States alone coidd not 
have coped with the world wheat surplus, j Other 
leading wheat-producing nations agreed to cooper¬ 
ate in adjusting wheat production and exports, 
under the International Wheat Agreement signed 
at London on August 25,1933. 40 Partly as a result, 


Carry-overs 



American cotton (world total), million bales. 


Cany-over at beginning of crop 
season—t 

1932 

1933 

I 

1934 

1935 

385 

13.0 

393 

11.6 

2S6 
jlO. 6 

152 

9.0 


Source: U. S. Dept, of Agriculture, Agricultural Adjust¬ 
ment, February to December 1934, pp. 45, 71; official reports 
of Bureau of Agricultural Economics, U. S. Dept, of Agri¬ 
culture, and preliminary estimates for 1935 from reports of 
Div. of Crop and Livestock Est., Bureau of Agri. Economics, 
U. S. Department of Agriculture. j 

89 Yearbook of Agriculture, U. S. Dept, of Agriculture, 
1935, pp. 356-357. j 

40 Congress recognized the existence of this agreement in 
authorizing the Department to pay its share of the expenses 
of the joint secretariat. Pub. No. 62, 74th Cong., 1st Sess., 
p. 38, approved May 17,1935. j 
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adjustment in wheat acreage in the United States 
has been accompanied by reductions in other lead¬ 
ing export countries. 

The world prices of cotton are dominated by the 
production and price of American cotton. See 
B. B. Smith, Factors Affecting the Price of Cot¬ 
ton, p. 195, supra. It was, therefore, reasonable 
to assume that reduction in the United States 
could improve the world position. It is true that 
commercial production of foreign cotton (exclud¬ 
ing China) had gradually expanded from a level 
of about four million bales forty years ago to a 
level of nine or ten million bales since 1925 (see 
Agricultural Adjustment in 1934, U. S. Dept, 
of Agriculture, p. 59) ; and during that period 
American exports constituted a steadily decreasing 
proportion of the total foreign cotton consumption. 
Nevertheless, since prior to the adoption of the 
American program other countries had seriously 
reduced their production, and since the area suit¬ 
able for cotton production in other countries is 
limited, it was anticipated that the reduction here 
would not be accompanied by such an expansion in 
production abroad as to cause a failure of the pro¬ 
gram. These expectations have in general been 
borne out by subsequent developments. In 1933, 
1934, and 1935 the cotton-adjustment programs in 
the United States reduced American cotton produc- 
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tion by ten million bales. 41 During the same period 
cotton production abroad has totalled Approxi¬ 
mately one million bales in excess of that which it 
probably would have reached in the absence of 
stimulation from the higher prices duel to the 
American adjustment programs. 42 

i 

41 A total of 10,497,000 acres growing cotton was taken out 
of production in 1933 and the harvested crop amounted to 
13,047,000 bales. It was estimated that the reduction pro¬ 
gram reduced the crop by 4,500,000 bales. (See Agricultural 
Adjustment in 1984, pages 45 and 46.) In 1934 a total of 
14,603,000 acres of cotton land were rented and kdpt out of 
cotton production (although it was made available for pro¬ 
ducing food, feed, and soil building crops). That program, 
together with the drought, reduced production to 9,636,000 
bales, and the 1935 crop w r as estimated by the Crop Report¬ 
ing Board on October 8, 1935, at 11,464,000 bales. In all, 
American cotton production has been reduced by $, total of 
around 10,000,000 bales below what it otherwise would have 
been, by the reduction programs of 1933,1934, and 1935. 

42 Cotton production in foreign countries was reduced 
from 12,189,000 bales in 1930-31 to 10,499,000 bales in 
1931-32 and 10,937,000 bales in 1932-33, largely by unsatis¬ 
factory growing conditions which reduced per acre yields, 
and the cotton restriction programs in Egypt, j In 1933 
foreign cotton acreage was increased from 40,561,000 acres to 
44,556,000 acres. That was approximately the same rela¬ 
tive increase as occurred in the planted acreage of the United 
States in 1933 and, as in the United States, most 6f the in¬ 
crease occurred before the cotton-adjustment program was 
put into operation and before it could possibly hav^ affected 
plantings. Foreign production in 1933-34 totaled i.3,522,000 
bales and no important part of the increase could; have re¬ 
sulted from the adjustment program in the United States. 
In 1934^35 foreign cotton production rose to 13,986,000 bales. 
Production for 1935-36 has not yet been completely re¬ 
ported, but it is expected to be approximately th6 same as 
that of 193^35. It is doubtful, therefore, that njiore than 

24926—35-14 
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The soundness of the voluntary contract system 
depends both upon the correctness of the adjust¬ 
ments sought to be made for each commodity and 
upon the sufficiency of the number of farmers co¬ 
operating to make the program effective. The in¬ 
itial voluntary programs were entered upon only 
when farm meetings throughout the regions con¬ 
cerned indicated that a sufficient proportion of 
farmers would! probably sign the contracts. Be¬ 
fore entering upon a second program for the same 
commodities, the willingness of farmers to continue 
to cooperate was determined by referenda open to 
all producers of the particular commodity. Prom 
67 to 96 percent of the producers concerned voted 
for continuing the programs. 43 

1,000.000 bales of foreign production can be attributed to 
the improved prices resulting from the adjustment pro¬ 
grams in the United States as an offset to the reduction of 
10,000,000 bales in the American cotton crops of the past 
three years. (See 'World Cotton Situation , U. S. Dept, of 
Agriculture, April 1935.) 

43 Results of referenda on continuing voluntary adjust¬ 
ment programs: 


Commodity pro¬ 
gram 

1 

Date of refer¬ 
enda 

Contract-signers 

Noncontract 

signers 

Total farmers 

Voting 

Favor¬ 
ing con¬ 
tinu¬ 
ance 

Voting 

Favor¬ 
ing con¬ 
tinu¬ 
ance 

Voting 

Favor¬ 
ing con¬ 
tinu¬ 
ance 

Com-hog •- . 

Wheat . 

Tobacco •. 

Corn-Hogs * _ 

Oct. 15, '34_ 

May 25,’35.. 
Je., Jy., ’35— 
Oct. 26, '35.... 

535,690 

398,277 

C) 

745,415 

69.9% 

S9.0% 

(*) 

9L3% 

44,026 

68,443 

C) 

195,988 

33.1% 

72.8% 

(*) 

67.6% 

579,716 

466,720 

377,271 

941,403 

67.2% 

86.7% 

95.6% 

86.4% 


• Separate figures not available. 

• See U. S. Dept. Agr., Agricultural Adjustment in 1934, pp. 108-109,1935. 

• See U. S. Dept. Agri., Agri. Adj. Adm., “Wheat Production Adjustment”, No. 20, June 
25, 1935. Revised by addition of figures for Indiana. 

«See U. S. Dept, of Agri., Agri. Adj. Adm. Press Releases 32-36 and 268-36, July 6 and 
Aug. 16. 1935. 

d Preliminary tabulation. See U. S. Dept., Agri. Adj. Adm. Press Release 749-36, Oct. 
30, 1935. 























In view of the known facts regarding th^ relation 
of supplies of farm products to farm prices and 
farm income, and the relative stability jof retail 
prices as compared with farm prices (supra, p. 
191), it was entirely reasonable to expect that with 
adjustment of production farm prices and incomes 
would rise and would do so much more sharply than 
retail prices. This expectation was bor4e out by 
the events. It is recognized that the drought, the 
monetary policy, and other conditions also influ¬ 
enced developments, so that the rise in farm prices 
and farm incomes has been greater than npght have 
been expected from the operations of thfe adjust¬ 
ment program alone. The adjustment of produc¬ 
tion and consequent reduction of surpluses, how¬ 
ever, was no doubt a major factor in producing the 
accompanying marked rise in farm prices, 44 the 

increase in farm income from the products con- 

_ j 

44 Changes in farm prices for the major products affected 
by adjustment programs may be indicated as follbws: 

Average prices received by farm¬ 
ers August 15 



1932 

1933 

1934 

1935 

W>iMt —^ nw hn _......._ 

38.5 

74.7 

S9.6 

8L5 

Corn —ner hu ________ 

30.2 

48.8 

72.7 

80.8 

Ont.trtn — - 4 . npr DOtmd.. _ _ 

6.5 

8.8 

13.1 

11.5 


4.06 

3.79 

4.61 

10.22 






Source: Crops and Markets, voL 12, No. 9, pp. 367, 36S. 















212 


cerned, 45 and the greater relative increase in farm 
prices than in retail prices. 46 

Although the receipt of cash benefit payments 
contributed materially to the increasing farm in¬ 
come since the Act was passed, the major increase 
in farm income was due to the resulting improve¬ 
ment in the market situation and the consequent 
better prices for farm products. Of the increases 
in farm income in 1933 and 1934 over the low level 
of 1932, more than two thirds was due to the im- 

45 Farm income from the major products under adjust¬ 
ment programs (including rental or benefit payments) in¬ 
creased as follows: 


Millions of dollars 


i 

1932 

1933 

1931 

Grains flargely wheat and com)_ 

452 

700 

749 

Cotton and cottonseed_ 

464 

862 

839 


54S 

617 

817 

Tobacco___ 

108 

185 

277 



Source: Crops and Markets, Vol. 12, No. 7, Table 4, p. 271. 

46 Costs of a given quantity of ten important foods changed 
as follows: 



Feb. 

1933 

Feb. 

1935 

In¬ 

crease 

Farm price_____ 

$5.00 

15.42 

$9.77 

m 

95% 

39% 

Retail price________ 

21.41 



Source: Waugh, supra, note 14, at p. 13, table 3. 
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proved market position and less than one third to 
direct cash payments as such. 47 I 

The total amount of the benefit payments made 
out of advances from the general fund of the Treas¬ 
ury, and which the Government is contractually ob¬ 
ligated to make, in connection with the adjustment 
programs for 1933,1934, and 1935 is $1,350,616,379. 
The estimated amount of such payments to be made 
in connection with 1936 adjustment programs, 
under contracts now being offered, is $464,994,288. 
(Statement of the Director of Finance, A. A. A.- 
U. S. Dept, of Agriculture, dated November 4, 
1935.) I 

In view of the known facts concerning the rela¬ 
tion between farm income and expenditures, lit was 
entirely reasonable to expect that an increase in 
farm income would be accompanied by economic 
recovery in related industries. From 1929 to 1932, 
as gross income to farmers declined, their expendi¬ 
tures for farm supplies such as feed, fertilizer, and 
implements had likewise fallen. See p. 184, supra. 

I _ 

Registrations of automobiles in farm states! fell 73 


47 The estimated increases are as follows, in millions of 
dollars: I 



1932 

1933 

1934 

(pre¬ 

limi¬ 

nary’) 

Increase over 
1932 

l 

1^33 

1934 

Cash income from products sold__ 

4,377 

5,131 

278 

5,673 

594 

754 

278 

1,296 

594 

Benefit payments under AAA adjustment 
programs_____ 

Total. 


4,377 

5,409 

6,267 

It 032 

j 

1,890 



Source: Crops and Markets, U. S. Dept, of Agric., July 1935, Vol. 12, No. 7, pj. 272. 
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percent from 1929 to 1933. 4S Their funds for pur¬ 
chases of products for family consumption had 
fallen even more sharply. See p. 184, note 4, supra . 
Mail order sales (largely sales to farmers) had 
declined 37 percent, 49 and department store sales, in 
cities located in several agricultural regions, had 
declined 30 to 43 percent. 50 Farm machinery and 


48 New passenger automobile registrations, during first 
half of year:___ 



Industrial 
States • 

Agricul¬ 

tural 

States 


1,286,718 

443,824 

888,639 

23S.674 


Decrease, 1929 to 1933....-.percent.. 

65.0 

873,200 

73.2 

588,740 

Increase, 1933 to 1935.-.percent.. 

97 

147 


• All southern states, all midwestern states except Illinois, Indiana, Michigan, and Ohio, 
and all western states except California were considered agricultural; the remaining states 
were considered industrial states. 


See Survey of Current Business, U. S. Dept, of Commerce, Bur. For. & Dom. Comm., 
Sept., 1935, p. 18. 

49 Mail order sales of Montgomery Ward & Company and 
Sears, Roebuck & Co., combined, were as follows: 

(Monthly 
average orders) 


1929_$01,249,000 

1932_ 38,344,000 

1934_ 49,640,000 


1935 (April to July)___ 58,901,000 

Source: U. S. Dept, of Commerce, Survey of Current Business, 1932 Annual Suppl., p. 51; 
March 1933, p. 27; March 1935, p. 27. 

50 Sales by department stores for the United States and in 
certain selected Reserve Districts where agriculture pre¬ 
dominates, were as follows: 


(Index of dollar sales, 1929 »100] 



1929 

1932 

1934 

TTnlta^ RtatPS _............_................. 

100 

61 

68 

itlantft Dktrlrt ___....................... 

100 

61 

80 


100 

57 

72 


100 

67 

70 


100 

70 

73 






Source: Computed from data in Survey of Current Business, U. S. Dept, of Commerce 
1932 *T>nna1 Suppl., p. 51; March 1933, p. 27; March 1935, p. 27. 
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buildings were badlv run down; purchases arid re¬ 
pairs in 1931 and 1932 had replaced less thah half 
the depreciation during those years. 51 ! 

Since 1932, the level of mail-order sales increased 
54 percent; 52 sales of department stores in pre¬ 
dominately agricultural regions expanded frdm 13 
to 21 percent; 53 farmers’ expenditures for machin¬ 
ery and buildings increased ninety percent (see 
Chart 6) ; 54 and new-car registrations in typidal ag¬ 
ricultural states more than doubled. 55 Ship¬ 
ments of industrial products from industrial 
states to agricultural states increased thirty-nine 
percent from 1932 to 1934, and shipments of goods 
used by farmers in their farm operations increased 

i 

61 In 1931 and 1932, the depreciation of farmer^owned 
buildings and equipment was estimated to total $1,648,000,- 
000, the total expenditures on repairs and replacements to 
total only $782,000,000. Crops and Markets, Vol. 12, No. 7,. 
pp. 271, 272. Cf. note 4, p. 184, supra. 

52 See footnote 49, supra. 

53 See footnote 50, supra. 

64 Negative No. 29514, published by Bur. Agrici Ecom 
Farmers’ expenditures on capital were $261,000,000 in 1932,. 
$323,000,000 in 1933, and $495,000,000 in 1934. Crpps and 
Markets, supra , note 51, p. 271. 

06 See Survey of Current Business, U. S. Dept, qf Com¬ 
merce, Sept. 1935, p. 18. 
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seventy-five percent. 56 In automobiles, the expan¬ 
sion in sales in rural areas was much more than in 
industrial areas. In the first half of 1935, new-car 
registrations in agricultural states were 147 per¬ 
cent larger than in the first half of 1933, whereas in 
predominately industrial states, the increase was 
97 percent. 57 

Chart 6 

CASH INCOME PER OWNER-OPERATED FARM AND EXPENDITURES 
FOR MACHINERY AND IMPROVEMENTS. 1926-34 



56 These figures represent a tabulation of car-lot shipments 
on four railroads, originating in 16 states of the industrial 
northeast, and billed to 10 states of the agricultural south¬ 
east. The changes noted were as follows: 



Carload shipments 

Increase 

July 1,1932, 
to June 30, 
1933 

(million 

pounds) 

July 1,1933, 
to June 30, 
1934 

(million 

pounds) 

All industrial and manufactured products except coal... 

2,105 

61.5 

115.6 

$451.6 

2,921 

107.6 

182.3 

$722.0 

38.8% 

75.1% 

57.6% 

59.9% 

Goods used by farmers in form operations_ 

Domestic and personal goods....... 

Cash farm income in the ten agricultural states (millions). 


Source: U. S. Department of Agriculture, Agricultural Adjustment in 1934. 
pp. 272, et seq. 

67 See note 48, supra. 















217 


During the decline from 1929 to 1932, industrial 
activity, employment, and pay rolls in industries 
producing these products had fallen off as shies had 
declined. It was reasonable to expect that Restored 
farm income and purchases would lead to renewed 
production and employment in these industries. 
This expectation, likewise, was borne out by the 
subsequent developments. From 1932 to 1934 the 
purchasing power of employees in the fafm ma¬ 
chinery industry increased 136 percent; in auto¬ 
mobiles, 77 percent; in fertilizer, 56 percent; in 
cotton goods, 61 percent. (See Appendix, Part E, 
pp. 77-78.) 

It was logical to expect that the recovery pi agri¬ 
culture and in related industries would be reflected 
broadly in other industries, due to the direct and 
indirect effects of renewed spending both by farm¬ 
ers and by workers in industries related to farming. 
A major proportion of the industrial unemployed 
were out of work directly or indirectly because of 

i 

farmers’ reduced ability to buy. 53 While by no 
means all the recovery in pay rolls and employment 
from 1932 to date can be ascribed to the increased 
income in agriculture, it is significant that marked 
increases in the buying power of factory pay rolls 
occurred in industries directly affected by farm 

buying power; that similar marked increases oc- 

— 

58 See analysis of unemployment data in Senate Hearings 
on Agricultural Adjustment {supra, note 20), page 431, and 
House Hearings on Agricultural Adjustment (supra, note 
20), pp. 360-361. 
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purred in related industries, such as iron and steel 
products, 62 percent; general machinery, 58 per¬ 
cent; rubber, 40 percent; chemicals, 25 percent. 
This improvement was reflected generally through 
other industries. (See Appendix, Part E, pp. 77- 
78.) The physical volume of industrial production 
expanded 24 percent from 1932 to 1934; the volume 
of car loadings increased 11 percent; and factory 
employment increased 24 percent. 59 

During the period of declining farm prices, 
credit institutions collapsed generally in rural re¬ 
gions, as has already been shown (See supra, 
p. 186). It was reasonable to believe that increases 
in farm incomes would enable farmers to meet 
their taxes and interest payments, and to cease 
their drains on rural bank balances, and that the 
higher prices of farm products would raise land 
values, increase the security behind farm loans, 
and so stabilize rural credit conditions. These ex¬ 
pectations have been confirmed by subsequent ex¬ 
perience. Improvement in business began in the 
Cotton Belt, as the first adjustment program got 


59 On the base of 1923-25=100, the indexes are as follows: 



1932 

1934 

Percent 
increase 
1932 to 
1934 

industrial Production.. 

64 

79 

24 

Freight-car Loadings... 

56 

62 

11 

Factory Employment. 

64 

79 

24 


■See Federal Reserve Bulletin, October 1935, p. 665. 
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under way. 60 Commercial failures in farm regions 
have shrunk to a small fraction of their previous 
level; 61 deposits in country banks h^ve risen 

i 

sharply (See Chart 10, infra, p. 249), and values of 

i 

farm land have recovered materially. 62 

That the increase in farm income w^s a very 
important factor in the business recovery which 
has taken place since 1933 is recognized in the 
monthly publication of the National City) Bank of 

60 See Addendum, folio pp. 131-142, following p. 68. 

61 Liabilities involved in commercial failures in the Atlanta 
Federal Reserve District, since the cotton-adjustment pro¬ 
gram began to function, totaled only $406,000, which, except 
for the month of May 1931, was the lowest for the period 
shown since August 1928. In the Richmond Federal Reserve 
District, commercial failures in February 1934 involved lia¬ 
bilities of only $850,000, the lowest for the period shown, as 
compared with $9,783,000 in liabilities on account of com¬ 
mercial failures in February 1933. (See Addendum, folio 
pp. 117-123, following p. 68.) 

62 The estimated value per acre of the farm real estate of 
the United States, in terms of pre-war average value, on 
March 1 of selected years was as follows: 

i 

j 

[1912-14 Average = 100] 


March 1, 1929_i-116 

March 1, 1933_1- 73 

March 1, 1935_i- 79 


For figures through 1933, see The Farm Real Estate Situa¬ 
tion, 1932-33, by B. R. Stauber, U. S. Department of Agri¬ 
culture, Circular No. 309, December 1933, p. 8i For 1935 
figures, see Crops and Markets, Vol. 12, No. 5, May 1935, 
p. 181, published by the U. S. Department of Agriculture. 


i 


i 
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New York for October 1935, where the following 
appears, at pages 146 and 147: 

It is hardly deniable that the impetus to 
the general business improvement originated 
on the farms, in the improved relationship 
between farm and industrial prices, which 
gave farm products a greater value in ex¬ 
change for the products of industry. * * * 
All the farm markets have had a vast im¬ 
provement, through the reduction or elimina¬ 
tion of the surpluses accumulated even be¬ 
fore the depression. Balanced relationships 
between supply and demand have been re¬ 
stored, and buyers are no longer afraid of 
the markets, or unwilling to carry the stocks 
that accumulate during the season of pro¬ 
duction. * * * 

The increase in farm prices and income was cal¬ 
culated to expand incomes of industrial workers to 
a greater extent than it would increase living 
costs. —The foregoing facts make it clear, we be¬ 
lieve, that the provisions of the Act under discus¬ 
sion were soundly constructed to promote not only 
the welfare of agriculture but that of industry gen¬ 
erally. By way of summary this conclusion can be 
made even more plain. The exceedingly low prices 
of farm products prevailing in 1932 did not mean 
simply that consumers could secure goods at low 
cost. On the contrary, such prices meant that farm- 
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ers had lost in large measure their ability t6 buy 
industrial products; that industrial workers:were 
without employment; and that the production and 
exchange of products between city and country was 
rapidly coming to a standstill. The expectation 
that increased prices and higher incomes to farmers 
would result in expanded production and employ¬ 
ment in industry was supported by the experience 
in the last preceding depression. An expansion in 
agricultural purchasing power in 1921 to 1922 was 
a large factor in bringing about subsequent expan¬ 
sion in purchasing power of other groups and emer¬ 
gence from the first phase of the 1920-1921 indus¬ 
trial depression. See Economic Bases, supra, at 
65-66. That expectation was further supported by 
the fact that the decline in farm income froni 1929 
to 1932 had been accompanied by a corresponding 
decline in the income of factory workers. ' (See 
Chart 7.) 63 It has been confirmed by the fact that 
the increase in farm income from 1932 to date has 
been accompanied by an almost exactly correspond¬ 
ing increase in the income of industrial workers, as 
shown by the same chart. 

j 

63 Reproduced from 1936 Outlook Chart Book on Demand, 
Credit, Prices (U. S. Dept, of Agric. 1935), p. 2 . 






Chart 7 

Cash farm Income from Crops and livestock and Income of 
Industrial Workers. 1924to date 

INDEX NUM0CR8 (1924-1929*100) ADJUSTED FOR SEASONAL VARIATION 





The previous decline in prices had not increased 
the welfare of industrial workers, since pay rolls 
had fallen twice as sharply as living cost$. (See 
Chart 8.) 64 It was therefore logical to assiime that 

Chart 8 


FACTORY EMPLOYMENT, PAYROLLS, EARNINGS 
PER WORKER, AND COST OF LIVING 



• adjustcd for seasonal variation 


higher prices and restored farm incomes T^ould be 
accompanied by a more rapid rise in industrial pay 
rolls than in food prices. This expectation jwas ful¬ 
filled. Prom 1932 on, industrial pay rolls iflcreased 
much more sharply than living costs rose, reflecting 

64 Negative No. 29542, published by Bur. Agric. peon. 
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both increased employment and higher wages; 
while average wages per worker employed rose 
more rapidly than their costs of living. From 1932 
to 1935, earnings per worker rose and food prices 
rose in the same proportion; but costs of living 
other than food, which had declined only half so 
much before, remained constant. By the middle of 
1935, those workers actually employed had, on the 
average, regained the purchasing power they en¬ 
joyed in 1929; and millions more were employed 
than in 1932. As was expected by Congress when 
it passed the Agricultural Adjustment Act, higher 
farm prices were accompanied by increased eco¬ 
nomic activity and a higher standard of welfare 
for the general population. 

One reason why increased farm income can be 
expected to be accompanied by increased activity 
in industry is that farm products are sold and 
the income from them reflected in farm pur¬ 
chases and general activity, months before those 
crops are purchased by consumers. Farmers re¬ 
ceive a very large part of their year’s income dur¬ 
ing a few months of each year, when crops move 
to market. (See Chart 9.) 65 Consumers of farm 

65 Negative No. 29515, published by Bur. Agric. Econ. 
During the three months of heaviest movement for each, 
farmers market 60 percent of their wheat and cotton. Mills 
process only one-quarter of their annual consumption during 
the corresponding months. Yearbook of Agriculture for 
1935 , pp. 359,429, and Production Indexes of Federal Reserve 
Board showing usual seasonal variation for wheat and cot¬ 
ton milling. 
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products gradually buy these products over the 
succeeding twelve months or longer, as they need 
them. Meantime, banks and other credit agencies 
backed by current market prices advance the funds 
to move the crops, and thus use their credit to put 
purchasing power into the hands of farmers ahead 
of the time when consumers are called upon to 
make corresponding expenditures. During the 
period from 1929 to 1932, the declining farm prices 
constantly reduced the funds advanced by credit 
agencies to move the crops; the decline in income 
received by farmers led them to curtail their ex¬ 
penditures ; and unemployment in the cities in¬ 
creased in consequence. (Note on Chart 9 how 
declining farm income in the final quarters of 1930, 
1931, and 1932 w&s reflected in reduced rural sales 
in the same periods.) 

In view of the relationship which had prevailed 
during preceding years, it was reasonable to expect 
that higher prices for farm products would increase 
advances by credit agencies, put more income in the 
hands of farmers ahead of the increased payments 
by consumers, increase farmers’ demand for indus¬ 
trial products, expand industrial activity and em¬ 
ployment, and so expand urban incomes more than 
food cost would be raised. These expectations 
were fully borne out, as is clear from Charts 7 to 9, 
inclusive, and other facts already cited. 

Thus it is seen that the Act was part of a group 
of Congressional measures designed to relieve the 
widespread distress of the greatest depression the 
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nation has experienced. It was a vital payt in a 
coordinated and deliberate attempt to restore the 
purchasing power of the farming communities and 
the economic well-being of the entire country. 

The appropriation made to finance this purpose 
plainly met what Hamilton called “the only quali¬ 
fication'’ of the power conferred by the elf are 
clause, “That the object, to which an appropria¬ 
tion of money is to be made, be general, ahd not 
local; its operation extending, in fact, or by possi¬ 
bility, throughout the Union, and not being con¬ 
fined to a particular spot.” 3 Hamilton’s Works, 
Hamilton Ed., p. 250. See also Story on the Consti¬ 
tution, Sec. 922. We submit that the levy of the 
processing tax and the appropriation of tike pro¬ 
ceeds thereof, in order to provide funds to make 
rental and benefit payments to farmers under the 
Act, were for the general welfare. 

i 

8. The tax was laid and the proceeds therepf were 
appropriated for a public purpose 


It has been argued that these taxes are not for a 
public purpose in that they take property from one 
class and give it to another class for the private 
benefit of the latter, and that, therefore, they violate 
the Fifth Amendment. If by this argument it is 
meant that the Fifth Amendment might be used to 
strike down a tax because of its purpose, where the 
tax was levied for one of the purposes expressly 





approved and set forth in Article I, Section 8, 
Clause 1 of the Constitution, the contention vio¬ 
lates fundamental principles of constitutional con¬ 
struction The purpose expressly approved by one 
part of the Constitution cannot be said to be ren¬ 
dered invalid by implication drawn from some 
other part of that instrument. Bruslia'ber v. Union 
Pacific By., 240 U. S. 1, 24; Billings v. United 
States, 232 U. S. 261, 282; McCray v. United States, 
195 U. S. 27, 61. In Billings v. United States, 
supra, the Court said (p. 282): 

It is also settled beyond dispute that the Con¬ 
stitution is not self-destructive. In other 
words, that the powers which it confers on 
the one hand it does not immediately take 
away on the other; that is to say, that the 
authority to tax which is given in express 
terms is not limited or restricted by the sub¬ 
sequent provisions of the Constitution or the 
amendments thereto, especially by the due 
process clause of the Fifth Amendment. 

In Article I, Section 8, Clause 1, the Constitution 
gives Congress the power to tax for the purposes of 
providing for the general welfare. As we have 
already shown, the tax here was laid for the gen¬ 
eral welfare. If a tax for this purpose were to be 
struck down under the Fifth Amendment on the 
ground that this purpose is invalid, the result 
would be, as pointed out in Billings v. United 
States, supra, p. 283, to render the Constitution 
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unconstitutional. 66 In the case of the Federajl Gov¬ 
ernment there is no need to resort to implication 
to determine the purposes for which taxes ipay be 
laid, because the Constitution itself specifies those 
purposes directly and unambiguously. Thepe is no 
occasion in the field of Federal taxation for the 
application of any 44 public purpose” doctrine such 
as is recognized in the case of States and ihunici- 
palities. Since the purpose of the levy iihposed 
by Congress is one of those specified in Article I, 
Section 8, Clause 1, the purpose cannot be held 
to be invalid under the Fifth Amendment. ! 

There is nothing to the contrary in Railroad Re¬ 
tirement Board v. Alton R. R. Co 295 U. |S. 330. 
The Railroad Retirement Act was not a Revenue 
measure but was an attempted exercise of the power 
to regulate commerce. The point presented there 
was whether a statutory requirement that re¬ 
tired employees should be paid compensation was 
regulation of commerce between the states within 
the interstate commerce clause. That presented a 

66 This principle is not inconsistent with such! cases as 
Nichols v. Coolidge , 274 U. S. 531, 542; Untermyer jv. Ander¬ 
son ,, 276 U. S. 440; Reiner v. Donnan , 285 U. S. 312. Those 
cases dealt with arbitrary exercise of the taxing power. In 
those cases there was no question of the Fifth Amendment 
by implication rendering ineffective an express grant of 
power found in another part of the Constitution. jThe cases 
which have most clearly enunciated the rule that the Consti¬ 
tution may not be construed as self-contradictory j have rec¬ 
ognized that the principle does not deny the application of 
the Fifth Amendment to prevent arbitrariness ip taxation. 
See Brushdber v. Union Pac. R. Z?., 240 U. S. 1, 24r-25. 
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question of the right of the Federal Government to 
enforce compulsory legislation. The case was dis¬ 
tinguished (pp. 359. 360) from Noble State Bank 
v. Haskell, 219 U. S. 104, because the imposition 
there was akin to a tax “in which the share of 
each party in the benefit of a scheme of mutual 
protection is sufficient compensation for the cor¬ 
relative burden that it is compelled to assume.” 

Rules applicable to municipal taxation are not 
relevant to the great power of Congress to raise 
revenues.* 57 The public purposes appropriate for 
local taxes are not of the same order as the pur¬ 
poses which of necessity Congress must further. 
The distinction between the two types of taxation is 
clearly pointed out by Judge Cooley (1 Cooley, Tax¬ 
ation, 4th Ed., pp. 388-390) : 

In considering the legality of the purpose 
of any tax, a question of first importance 

67 It is not without significance that while the requirement 
of public purpose is well recognized as a test to be applied to 
state and local taxation, no reference to this concept appears 
in the decisions of this Court dealing with Federal taxation. 
Cf. Head Money Cases . 112 U. S. 580, where this Court in 
the course of its consideration of the objections raised to the 
exaction there involved, not only made no mention of “ pub¬ 
lic purpose ” as a test of the validity of Federal taxation, 
but specifically stated (p. 595) that if the statute were to be 
tested by the criteria applicable to Federal taxes, w it would 
not be difficult to show ” that a levy to raise funds for the 
relief of immigrants in distress (among other purposes, see 
p. 590) was “ made for the general welfare.” The limited 
purposes of the levy were merely cited as further grounds 
(in addition to the title and language of the Act) for the 
Court’s decision that the statute was not meant to be an 
exercise of the taxing power, since ordinarily our revenue 
measures are levied for general rather than specific govern¬ 
mental purposes. 
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must always concern the grade of the gov¬ 
ernment which assumes to levy it. * * * 
There may, therefore, be a public purpose as 
regards the Federal union, wdiich would not 
be such a basis for state taxation * * *. 

i 

A municipal government is one of delegated 
and limited powers, whose authority; will re¬ 
ceive a somewhat strict construction ’ render¬ 
ing it necessary that it shall find thejpurpose 
for which it may tax clearly and unmistak¬ 
ably confided to its charge by the state. 
* * * it is otherwise with the I Federal 

union also, for though its powers;are not 
general like those of the state, but are lim¬ 
ited and defined by the Federal Constitution, 
yet as they concern the most important mat¬ 
ters of government and relate to subjects not 
of domestic concern merely, but of! interna¬ 
tional intercourse, and to other j matters 
which sometimes call for broad and compre¬ 
hensive views, and make a policy of liberal 
expenditures wise and statesmanlike, it 
would be neither reasonable nor prudent to 
subject its action in the matter of taxation 
to critical rules. That which it decides to 
be an object of public expenditure must gen¬ 
erally be accepted, and errors in its action 
must be corrected by discussion and through 
public opinion and the elections. 

j 

Thus, while in local taxation, the courts may, in 
extreme cases, review the legislative determination 
that a particular object is for a public purpose (see 


i 

i 

! 






1 Cooley, Taxation, 4th Ed., p. 400), in Federal 
taxation, Congress should be the final arbiter of 
what constitutes a Federal public purpose. And 
even if the courts will undertake to review the 
Congressional action, the determination of what is 
a public purpose in Federal taxation is not subject 
to rules as narrow as those applicable to state tax¬ 
ation. The need for a broader and more compre¬ 
hensive policy with respect to Federal expenditures 
requires a correlatively broad and comprehensive 
doctrine of public purpose as applied to Federal 
taxation. That doctrine should be satisfied if the 
tax is laid for the general welfare. That which is 
for the “general welfare 77 as those words are used 
in the Constitution, must of necessity also be for a 
public purpose. It is inconceivable that it could be 
held that it was not for a public purpose to use the 
proceeds of taxation to promote the general welfare 
of the Nation. Since, as we have shown, the tax 
here was for the general welfare, we submit that, 
by the same token, it was for a public purpose. 

Yet even viewed by the more narrow and critical 
rules applicable to state taxation, the purpose here 
was clearly public. In Loan Association v. Topeka, 
20 Wall. 655, 665, this Court held that one test of 
what is a State public purpose is “the course and 
usage of the Government, the objects for which 
taxes have been customarily and by long course of 
legislation levied. 77 Applying this test in the light 
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of the long history of Federal aid to agriculture, we 
find no difficulty in concluding that the tax here 
is for a public purpose. j 

And in Green v. Frazier, 253 U. S. 233, ^40-242, 
this Court held that, even in regard to local taxa¬ 
tion, public purpose must be construed in a broad 
sense to include anything that will tend to promote 
the “ general well-being of society, and advance the 
present and prospective happiness and prosperity 
of the people.” See also Hackett v. Ottawa, 99 
U. S. 86, 93-94; State ex rel. Reclamation Board v. 
Clausen, 110 Wash. 525; Egan v. San Francisco, 
165 Cal. 576, 581; Booth v. Woodbury, 32 Cohn. 118. 
In accordance with this rule it is recognized that 

i 

aid to agriculture is a fit subject for the expendi¬ 
ture of state funds. Green v. Frazier, 253 U. S. 
233; Fallbrook Irrigation District v. Bradley, 164 
U. S. 112; State v. Robinson, 35 Neb. 401, 53 N. W. 
213; Cobb v. Parnell, 183 Ark. 429, 36 S. W. (2d) 
388; State ex rel . Reclamation Board v. Qlausen, 
110 Wash. 525,188 Pac. 538. As stated in Carman 
& University of Ky . v. Hickman Co., 185 Wy. 630, 
637: i 

* * * public funds may be set apart to 
develop and promote the general agricul¬ 
tural interest of the State, because it is a 
matter of common knowledge, of which 
everybody must take notice, that in the agri¬ 
cultural interest of the state lies ifs chief 


j 


i 

j 

i 
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source of wealth, and that the prosperity of 
the state springing from this source con¬ 
tributes to the growth and importance of 
every other industry in the state as well as to 
the comfort and happiness of the whole peo¬ 
ple. And it is in recognition of this indis¬ 
putable and thoroughly known fact that 
appropriations made to stimulate the agri¬ 
cultural interests of the state have always 
been regarded as made for a public purpose. 

It is true that in certain of the earlier state 
cases taxation for the relief of group distress was 
classified with unconstitutional grants of aids to 
individual enterprises, without consideration of the 
public concern in the alleviation of common dis¬ 
aster. Lowell v. Boston, 111 Mass. 454; Feldman 
& Co . v. City Council, 23 S. C. 57; In re Belief Bills, 
21 Colo. 62; The State v. Osawkee Township, 14 Kan. 
418. But these cases are contrary to the weight of 
authority and to the modern trend of permitting 
municipalities and States a wider range in under¬ 
taking to promote the public welfare or enjoyment 
(j Egan v. San Francisco, 165 Cal. 576, 581,133 Pac. 
294). 68 The courts have recognized that the wants 

68 See Chester Collins Maxey, Is Government Merchandis¬ 
ing Constitutional? 52 American Law Review 215; State 
Taxation for the Relief of Group Distress, 41 Yale Law 
Journal 779; Frederick N. Judson, Public Purpose for which 
Taxation is Justifiable, 17 Yale Law Journal, 162; Note, 
41 Harvard Law Review 775; Note, 34 Harvard Law Review 
207; Jennings & Sullivan, Planning for Agriculture, 42 Yale 
Law Journal 878, 906-909. 
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and necessities of the people change and th’at what 
could not be deemed a public use a century ago, 
may, because of changed economic and industrial 
conditions, be such today. Green v. Frazier, 253 
17. S. 233, 242; Sun Publishing Assn. v. Mayor, 8 
App. Div. (N. Y.) 230, 236; Laughlin v.lCity of 
Portland, 111 Me. 486, followed in Jones y. Port¬ 
land, 113 Me. 123, affirmed 245 U. S. 211 f Steven¬ 
son v. Port of Portland, 82 Ore. 576; State ex rel. 
Reclamation Board v. Clausen, 110 Wash. 525; 
Wheelon v. Land Settlement Board, 43 S. Dak. 551, 
560-561. Accordingly in the more recent de¬ 
cisions, taxation for the relief of group distress 
has been upheld, these later decisions expressly dis¬ 
approving the earlier cases as being opposed to 
the weight of authority and the more enlightened 
view of the subject. Kenney v. Astoria, i0S Ore. 
514,217 Pac. 840; State ex rel. Cryderman f. Wien- 
rich, 54 Mont. 390, 170 Pac. 942, noted in (1918) 
16 Mich. L. Rev. 551; North Dakota vj Nelson 
County, 1 N. Dak. 88, 45 N. W. 33; State ex rel. 
New Richmond v. Davidson, 114 Wis. 563, $0 N. W. 
1067; Coll v. Parnell, 183 Ark. 429, 36 S. W. (2d) 
388; see State Taxation for the Relief of Group 
Distress, 41 Yale Law Journal 779. 69 

c9 It should also be noted that the legislature of Kansas 
has disregarded the case of The State v. Osawkee Township , 
supra , in two notable instances, for the relief o^ drought- 
stricken farmers in Kansas; (Laws of 1891, c. 42, c. 129, and 
c. 1S9; Laws of 1895, c. 242). See Treadwell v. -Beebe , 107 
Kan. 31, 38, 190 Pac. 768, 77l; Beck v. Shawnee County , 105 
Kan. 325, 329-330. 


i 
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After all, tlie question is not one “of exclusive 
legal logic, but is one more or less of policy deter¬ 
minable in the light of public welfare, present and 
future, in a broad sense” ( State ex rel. Reclamation 
Board v. Clausen, 110 Wash. 525), and ordinarily 
the courts will not disturb the determination of the 
legislature if there be the “least possibility” that 
it will promote the public welfare in any degree. 
Booth v. Woodbury, 32 Conn. 118, 128; Brod- 
liead v. Tlie City of Milwaukee, 19 Wis. 624, 652; 
Schenley v. City of Allegheny, 25 Pa. St. 128, 130; 
Perry v. Kee?ie, 56 N. H. 514; State v. Cornell, 53 
Neb. 556. It is significant that this Court, in cases 
where it has held taxes not to be for a public pur¬ 
pose, has never taken a view contrary to that urged 
by the public body appearing in the litigation. See 
Loan Association v. Topeka, 20 Wall. 655, 664-665; 
Parkersburg v. Brown, 106 U. S. 487; Cole v. Le- 
Grange, 113 U. S. 1. 

We submit that the appropriation in this case, 
being in aid of distressed agriculture and for the 
national welfare, was such as would satisfy the 
doctrine of public purpose as applied to State and 
local taxation. 

The fact that the payments are made to individ¬ 
uals does not destroy the public nature of the 
expenditure. These payments are authorized only 
“in order to effectuate the declared policy” (See. 
8 (1)) of balancing production and consumption 
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of agricultural commodities so as to reestablish 
farm prices at the defined levels (Sec. 2! (1)). 
Whenever the Government pays for its typical re¬ 
quirements it of necessity pays to individuals. 

Where the individual receiving the money is to 
perform some service in return, it may be necessary, 
of course, to look beyond the person to whbm the 
money is paid and to consider the service to be per¬ 
formed in determining whether the money is being 
used for a proper purpose. If, for example, [money 
is paid to a citizen of the State of New Ycjrk for 
the construction of a Federal building, the expendi¬ 
ture would be for a proper purpose because the 
service which the individual performs for his money 
is one appropriate to the Federal Government. 

The money was not given to the farmer as a 
gratuity. In return he agreed to reduce produc¬ 
tion. The end sought was the balancing cjf pro¬ 
duction and consumption of basic agricultural com- 
modities, to increase farm prices and income, so 
that farmers would buy more industrial products, 

i 

all being with a view to economic recovery. It 
is well settled that, in determining whether the 
purpose is public, the courts will be concerned 
only with the u ultimate use, purpose, and object 
for which the fund is raised. ” Sharpless v. Mayor 
of Philadelphia, 21 Pa. 147. The agency or imeans 
employed does not and cannot determine the nature 
of the end to be secured. Milheim v. Moffat Tunnel 
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Dist., 262 U. S. 710, 716; Mt. Vernon Cotton Co. v. 
Alabama Power Co., 240 U. S. 30, 32; Georgia v. 
Cincinnati So. By., 248 XL S. 26; Olcott v. The Su¬ 
pervisors, 16 Wall. 678; Perry v. Keene, 56 N. H. 
514. 

The fact that, the expenditure benefits certain 
individuals or one class of people more immediately 
than it does other individuals or another class 
does not rob the expenditure of its public char¬ 
acter. Green v. Frazier, 253 U. S. 233; Nobel 
State Bank v. Haskell, 219 U. S. 104; Fallbrook 
Irrigation District v. Bradley, 164 XL S. 112. See 
also Clark v. Nash, 198 XJ. S. 361; O’Neill v. Learner, 
239 XJ. S. 244; Houck v. Little River Drainage Dis¬ 
trict, 239 XJ. S. 254; Mountain Timber Co. v. Wash¬ 
ington, 243 XJ. S. 219, 238. 

The mere fact that the proceeds of this tax are 
appropriated so as to benefit one class more im¬ 
mediately than another, does not, as contended by 
respondent, render the tax invalid as class legisla¬ 
tion. The same thing in principle holds true with 
respect to the tariff. The fact that the tariff in¬ 
directly, rather than directly, confers its benefits 
upon a class (the manufacturers) does not, so far 
as this contention of respondent’s is concerned, 
destroy the analogy. 

From the beginning of our government, the pro¬ 
tective tariff has been employed to encourage home 
industries. The second act adopted by the Congress 
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(Act of July 4,1789, c. 2,1 Stat. 24) contained the 
following recital: 

i 

Sec. 1. Whereas it is necessary for the 
support of government, for the discharge of 
the debts of the United States, and the en¬ 
couragement and protection of manufac¬ 
turers, that duties be laid on goods, wares, 
and merchandises imported: Be it enacted, 
* * *. (Italics supplied.) j 

j 

The consistent enactment and enforcement of a 
great number of customs and revenue laws drawn 
with a motive of maintaining a system of protection, 

i 

since the revenue law of 1789, are matters of 
history. Madison, himself, was a strong advocate 
of the protective tariff, holding that the use j of the 
tariff to protect and encourage home industry was 
a power intended to be conveyed to the (Central 
government. (4 Letters and Writings, 2324266.) 70 
And this Court has, of course, held that it is no 
objection to the validity of the tariff acts that they 
benefit manufacturers as w T ell as the country gen¬ 
erally. Field v. Clark, 143 U. S. 649, 696; Hamp¬ 
ton & Co. v. United States, 276 U. S. 394, 411. 

As we have pointed out, the beneficial; effect 

of those provisions of the Agricultural Adjust- 
_______ ! 

70 As Professor Hare points out, Madison, in advocating a 
protective tariff as an indirect means of accomplishing an 
object not included within those powers enumerated in the 
Constitution after the general welfare clause, was hot con¬ 
sistent with his position on the welfare clause. I Hare, 
American Constitutional Law, pp. 243-244. 

i 

i 

j 

j 
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ment Act here considered are not limited to any 
class. They are an attempt to aid a depressed in¬ 
dustry, which did not share in the post-war pros¬ 
perity, an increase in the income of which is essen¬ 
tial to the restoration of the economic health of the 
country as a whole. As against any charge of class 
legislation, it is relevant to point out that these pro¬ 
visions simply apply to agriculture an established 
Congressional policy toward industry, namely, an 
attempt to insure a price and income which will 
provide living wages, a fair return on capital, and 
the ability to purchase the goods and services of 
the other groups of our society. The Agricultural 
Adjustment Act has, not unjustifiably, been called 
the farmer’s tariff. See Rieder v. Rogan, decided 
October 28, 1935 (S. D. Cal.). The country as a 
whole is as dependent upon the welfare of the 
farmer as it is upon the welfare of the manufac¬ 
turer, and the people generally will be directly 
benefited by any steps looking to the alleviation of 
the farmer’s economic ills. Certainly, money used 
to benefit the farmer is no less for the public good 
than the benefit bestowed on manufacturers through 
the protective tariff. 

We have shown that Congress has power to tax 
(and appropriate) to provide for the general wel¬ 
fare ; that 44 general welfare” is to be construed in a 
broad sense to comprehend any object that might 
be conducive to the national good; that the making 
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of rental and benefit payments to farmers in con¬ 
sideration of reducing production is for the na- 

i 

tional good and constitutes a proper public purpose. 
It follows, therefore, that the appropriation of the 
proceeds of the processing tax to provide for these 
rental and benefit payments was valid. 

As we have indicated above, supra, p. 122, most 
of the respondents’ objections to the taxes are, in 
reality, an objection to the use to which the tax pro¬ 
ceeds are put. This use being proper, and the 
taxes being otherwise valid, it follows, we ^ubmit, 
that the taxes must be sustained. The ruling of the 
court below that, considering the Act as a whole, it 
amounts to regulation and control of agricultural 
production, in violation of the Tenth Amendment, 
will be considered under point XI, infra, pp. 
262-279. j 

X | 

! 

THE APPROPRIATIONS CONTEMPLATED BY THE AGRICUL¬ 
TURAL ADJUSTMENT ACT ARE A VALID EXERCISE OF 
THE FISCAL POWER OF CONGRESS 

| 

Heretofore the Government has argued that the 
expenditures of which the respondents complain are 
justifiable as measures designed to promote the 
general welfare of the United States during the 
depression. It is submitted that the expenditures 

i 

may also be sustained as an exercise of th^ broad 
powers vested in Congress to stabilize and preserve 

24926—35-16 
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the credit structure of the nation, to protect the 
banks and other credit agencies which it had al¬ 
ready established or sponsored, and to protect the 
credit of the Government itself. 

The Constitution confers upon Congress a series 
of broad powers—to borrow money on the credit 
of the United States, to lay and collect taxes, to 
coin money and regulate the value thereof—which, 
considered as an aggregate, may be referred to as 
the “fiscal” power of Congress. The source of this 
power and its sweeping nature are nowhere better 
defined than in Norman v. Baltimore & Ohio R. Co., 
294 U. S. 240, in which this Court approved a meas¬ 
ure by which Congress had attacked this same crisis 
from another angle—the abolition of the gold 
clauses (p. 303): 

The broad and comprehensive national au¬ 
thority on the subjects of revenue, finance, 
and currency is derived from the aggregate 
of powers granted to Congress, embracing 
the powers to lay and collect taxes, to borrow 
money, to regulate commerce with foreign 
nations and among the several States, to coin 
money, regulate the value thereof, and of 
foreign coin, and fix the standards of weights 
and measures, and the added express power 
“to make all laws which shall be necessary 
and proper for carrying into execution” the 
other enumerated powers. 

The fiscal power of Congress, in other words, is 
not derived from any one power granted to Con- 
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gress, nor is its scope to be measured by tiie limits 
of any one power taken alone. 71 

At a time when currency, as a medium of ex¬ 
change, has been supplanted by checks add other 
instruments of credit in over 90 percent, by dollar 
volume, of all exchange transactions, 72 the national 
currency which Congress is authorized to supply 
and preserve must be taken to include our present 

i 

system of loans and payments by means of trans¬ 
fers of deposit credit. The language of Chief Jus¬ 
tice White in First National Bank v. Union Trust 
Co., 244 U. S. 416, is peculiarly appropriate. Con¬ 
sidering the power of Congress to make the grant 
of specific powers effectual, he said (p. 4l9): 

In terms it was pointed out [inj McCul¬ 
loch v. Maryland, 4 Wheat. 316, and Osborn 
v. Bank, 9 Wheat. 738] that this bt*oad au¬ 
thority was not stereotyped as of gny par- 

71 Compare United States v. Gettysburg Electric Ry ., 160 
U. S. 668, 683: 44 The power to condemn for this purpose 
need not be plainly and unmistakably deduced from any one 
of the particularly specified powers. Any number of these 
powers may be grouped together, and an inference from 
them all may be drawn that the power claimed has been 
conferred.” 

72 See the statement to this effect by Marriner; S. Eccles, 
Governor of the Federal Reserve Board, in Hearings on the 
Banking Bill of 1935 (H. R. 5357), 74th Cong.|, 1st Sess., 
p. 213. The figure was estimated at 94.1 percent in the Re¬ 
port of the Comptroller of the Currency, 1919, vol. 2, p. 36, 
and as 80-85 percent in The Use of Credit Investments in 
Payments in the United States , Sen. Doc. NoL 399, 61st 
Cong., 2d sess., p. 201 (1909). For a general discussion of 
the significance of credit in present day life,; see 44 The 
Formation of Capital”, by Harold G. Moulton (1935), pp. 
84-99, 194-195. 

* i 






244 


ticular time but endured, thus furnishing a 
perpetual and living sanction to the legisla¬ 
tive authority within the limits of a just 
discretion enabling it to take into considera¬ 
tion the changing wants and demands of 
society and to adopt provisions appropriate 
to meet every situation which it was deemed 
required to be provided for. 

Clearly, Congress has traditionally acted upon 
this theory. To furnish an adequate and partially 
controllable system of short-term credit for indus¬ 
try Congress established the National Banks (c. 58, 
12 Stat. 665, c. 106,13 Stat. 99), and later the Fed¬ 
eral Reserve System (c. 6, 38 Stat. 251). In 1916, 
when it became evident that those engaged in agri¬ 
culture were in need of similar credit facilities, 
Congress provided the Federal Land Banks, the 
Joint-Stock Land Banks, and the National Farm 
Loan Associations (c. 245, 39 Stat. 360), adding in 
1923 the Federal Intermediate Credit Banks (c. 
252, 42 Stat. 1454), and early in the present decade 
the Regional Agricultural Credit Corporations (c. 
520, 47 Stat. 709, 713), the Production Credit Cor¬ 
porations and Associations (c. 98, 48 Stat. 259), 
and the Central and Regional Banks for Coopera¬ 
tives (c. 98, 48 Stat. 257, 261, 264). In recent years 
it has also become necessary to make more credit 
available to other classes. Many instances might 
be cited, but the Reconstruction Finance Act of 
January 22,1932 (c. 8,47 Stat. 5), as amended, pro¬ 
viding credit facilities for banks, railroads, insur- 
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ance companies, and many other classes of bor¬ 
rowers, the Federal Home Loan Bank Act (c. 522, 
47 Stat. 725), financing building, saving, and loan 
associations and similar organizations, afid the 
Home Owners’ Loan Act (c. 64, 48 Stat. 128 ), sup¬ 
plying long-term credit with which to finance home 
mortgages, serve as examples. j 

Furthermore, the exercise of this fiscal po^ver by 
Congress has consistently been approved by this 
Court. McCulloch v. Maryland , 4 Wheat. 316; 

_ j 

Osborn v. Bank, 9 Wheat. 738; Farmers' National 
Bank v. Deering, 91 U. S. 29; Veazie Blank v. 
Fenno , 8 Wall. 533; First National Bank v. j Union 
Trust Co., 244 U. S. 416. With regard to the sys¬ 
tem of agricultural credit which it is the purpose 
of the present Act immediately to protect, tide most 
significant case is Smith v. Kansas City Title Co., 
255 XL S. 180, in which the power of Congress to 
establish the Federal Land Banks was upheld. 

i 

The intimate relationship between those agencies 
and the credit structure has recently been recog¬ 
nized in Federal Land Bank v. Gaines, 290 U. S. 
247, 250: j 

The Federal Farm Loan Act was adopted in 
response to a national demand that the fed¬ 
eral government should set up a rural credit 
system by which credit, not adequately pro¬ 
vided by commercial banks, should be ex¬ 
tended to those engaged in agriculture upon 
the security of farm mortgages. j 

i 

Moreover, almost without exception the various 
institutions are authorized, or required, to invest a 

j 

i 

i 

! 

I 

j 

i 



certain portion of their assets in government se¬ 
curities. In this manner they have performed a 
valuable function by furnishing, and aiding in se¬ 
curing, a broader market for United States bonds. 
Especially in a time of depression, when huge emer¬ 
gency expenditures had been made, and more were 
contemplated, to ameliorate widespread suffering 
and distress (See Lynch v. United States, 292 U. S. 
571, 580), the solvency and liquidity of these 
agencies was of substantial importance in sustain¬ 
ing the credit and the borrowing power of the gov¬ 
ernment itself. 73 Federal funds which had been 
deposited in many of them w*ere jeopardized as 
their position became weaker. 

Finally, it cannot be doubted that Congress, once 
having established these credit agencies in the exer¬ 
cise of its valid powers, has the correlative power 
to take such measures as are necessary to protect 
and preserve them. McCulloch v. Maryland, supra, 
p. 424; Farmers 9 National Bank v. D earing, supra, 
p. 34. Even though the means employed, if con¬ 
sidered apart from their purpose, might have 
been without the bounds of Congressional power, 
they have been upheld if necessary to enable 
the agencies to survive and perform their 

73 The importance of the banks in sustaining the borrow¬ 
ing power of the United States in times of crisis is 
illustrated bv the fact that banks now hold obligations 
representing over 53 percent of the total national debt, as 
compared with only 15 percent in 1920. During the fiscal 
year ending June 30, 1935, the banks absorbed over 91 per¬ 
cent of the new obligations issued by the Federal Govern¬ 
ment. American Banker , Vol. C, No. 243 (October 18, 
1935), p. 1. 






proper functions. First National Bank v. Union 
Trust Co 244 U. S. 416, in which the Court upheld 
a statute allowing national banks to act as fexecu- 
tors and administrators in States in which; State 
banks were so empowered, in order that the na¬ 
tional banks might compete on equal term^, fur¬ 
nishes an excellent example. See also Westfall v. 

United States , 274 U. S. 256. j 

| 

The power of Congress to enact the present stat¬ 
ute, therefore, is buttressed from three angles, for 
by it Congress is maintaining the credit structure of 
the Nation, protecting the Government’s own predit, 
and preserving the agencies which it has already 
created to carry out these functions. All that is re¬ 
quired, then, is that the means employed be Appro¬ 
priate—“ conducive to the execution of any or all of 
the powers of Congress.” Legal Tender Cases, 12 

Wall. 457,539. In determining the appropriateness 

! 

of the measures taken, this Court will take into con¬ 
sideration the economic and financial crisis, and 
recognize that there may be means which hre ap¬ 
propriate “in seasons of exigency, which would be 
inappropriate at any other time. ’ ’ Id., p. 54d. Not 
that the emergency creates the power, but it; is the 
occasion for the exercise of powers theretofore dor¬ 
mant. Wilson v. New, 243 IT. S. 332, 348; Home 
Building & Loan Ass’n v. Blaisdell, 290 U. S. 398, 
426. 

It is submitted that the present Act bears a rea- 

; _ 

sonable relation to the ends sought to be achieved. 
Obviously taken alone, the benefit payments would 
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not be adequate to restore the free flow of credit 
in farm regions and liquidate the “frozen” assets 
of the banks and other credit agencies, nor would 
they alone suffice to enable the government to re¬ 
cover the enormous emergency investments which 
it had made in rural areas, and to preserve this 

i 

important field for Federal borrowing. Nor were 
they intended of themselves to have that function. 
They serve rather as the consideration for the re¬ 
duction in production, or acreage, or both, which 
the Act seeks to accomplish in order to bring about 
a better balance between production and effective 
demand. When the Act is recognized as designed 
to carry out a Congressional policy of providing 
by voluntary methods for the raising of farm prices 
in order to preserve the national credit structure, 
it is seen to be a valid means of accomplishing the 
Congressional purpose. 

It was inevitable that the sudden and tremendous 
decrease in farm incomes should have caused a 

i 

serious strain on the farm-credit agencies which 

i 

had already been weakened by the long price de¬ 
cline and general liquidation which had character¬ 
ized agriculture since 1920. A gross income which 
had been estimated at about 17 billions of dollars 
in 1919, and which had varied between 11 and 12 
billions from 1923 to 1929, had suddenly dropped, 
in three years, to less than half of that amount— 
to $9,454,000,000 in 1930, to $6,968,000,000 in 1931, 
and to $5,337,000,000 in 1932. 74 Local credit agen- 

74 Yearbook, U. S. Dept, of Agriculture, 1935, p. 673; 
Addendum, p. 27. 
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cies were largely dependent for their lendihg power 
on the flow of income into their communities, and 
when farm prices went down this flow decreased 
or dried up. By the beginning of 1933, demand 
deposits of country banks, following closely the de¬ 
crease in farm prices, had fallen to about 5C( percent 
of the average for 1923-1925. (See Cha|rt 10.) 5 
As farm prices advanced, and gross farm income 
increased to $6,406,000,000 for 1933 and $7,300,- 
000,000 for 1934, 76 demand deposits rosie corre¬ 
spondingly. 

Chart 10 


Prices Received by Farmers and Demand Depbsits of 
Country Banks in 20 States, 1923 to Dajte 

INDEX NUMBERS (1923-1925=100) 



Thus, when the flow of farm income was dimin¬ 
ished, old loans could not be collected %n& new 
loans were not made. What in ordinary times was 


75 Reproduced from 1936 Outlook Chart Book on De¬ 
mand, Credit, Prices (U. S. Dept, of Agriculturd) p. 25. 

78 Crops and Markets, Vol. 12, No. 7 (July 1935)j, p. 270. 

I 
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actually a very large revolving fund of short-term 
credit had ceased to revolve. Non-real-estate loans, 
upon which farmers and banks alike had relied 
heavily for general short-term financing, decreased 
sharply as farmers became unable to pay their old 
loans or to offer adequate security for new ones. 77 
Moreover, the pressure upon rural credit institu¬ 
tions was disproportionately high, because pay¬ 
ments of a fixed nature, such as taxes, interest on 
mortgages, and necessary supplies, many of which 
had to be made outside the community, showed only 
a slight decrease. 78 

The decrease in the values of farm products had 
an equally serious effect both upon the supply of 
long-term farm mortgage credit, and upon the in¬ 
stitutions by which it was furnished. The average 
per-acre value of farm real estate, which had been 
slowly declining since 1920, dropped abruptly 
from 1930 to 1933 with the fall in farm prices, and 
commercial banks and insurance companies, as well 
as the Federal agencies which had been set up to 
supply mortgage credit to agriculture, were faced 
with a serious decline in the value of the collateral 

77 In 1923 commercial banks held $2,943,818,000 in other 
than real estate loans to farmers. By 1931 this had de¬ 
creased to $1,936,360,000, and by 1934 to $807,613,000. (The 
figures for other years are not available.) U. S. Dept, of 
Agriculture, Official Press Release of September 23, 1935. 

78 Between 1927 and 1932, while gross farm income was 
decreasing 50 percent, taxes decreased only 20.6 percent and 
mortgage interest decreased only 7.7 percent. Yearbook, 
U. S. Dept, of Agriculture, 1935, p. 673; see chart 1, Adden¬ 
dum, p. 53. 
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securing their advances. 79 The extent of the farm- 
mortgage holdings of the leading credit agencies 
is shown by the following table: j 

i 

Farm-mortgage loans held by leading agencies \ 


[Millions of dollars] 



Federal 
land banks 

Joint-stock 
land banks 

All life i 
insurance i 
companies 

Federal Re¬ 
serve mem¬ 
ber banks 

1925. 


546 

2,022 


1926. 


632 

2,115! 

489 

1927. 

1,156 

667 

2,164! 

478 

192S... 

1,195 

605 

2,130 i 

444 

1929... 

1,199 

585 

2,100! 

388 

1930..... 

1,188 

553 

2.050! 

387 

1931. . 

1,163 

530 

1,997! 

359 

1932. 

1.129 

409 

1,850! 

356 

1933. 

1,233 

354 

1,622; 

•318 

1934. 

1,916 

256 

1,266| 

•262 

June 30,1935._. 

2,017 

20S 








•Licensed banks only. 

Figures for Federal Land Banks before 1932 from Yearbook, U. S. Dept, of Agriculture, 
1935, p. 694; since 1932, from Federal Reserve Bulletin, Vol. 12, No. 8 (August! 1935), p. 520. 

Figures for Joint Stock Land Banks before 1932 from Yearbook, op. cit., supra; since 1932, 
from The Agricultural Situation, Vol. 19, No. 9 (September 1935), p. 18. 

Figures for life insurance companies estimated on basis of reports to the Association of Life 
Insurance Presidents from companies having from 88 to 9S percent of all U. S^ legal reserve 
companies. U. S. Department of Agriculture. 

Figures for Federal Reserve member banks from Yearbook, op. cit., supra. 

Actually the outstanding mortgage contracts 
were, with the drastic reduction of farm incomes, 


79 In 1920 the index number for the average value per acre 
of all farm real estate in the United States reached' the high 
point of 170 percent of the average 1912-1914 value. It 
dropped to 157 percent in 1921, and from then until 1930 
the decline was gradual. However, between 1930 land 1933 
the index dropped from 115 percent to 73 percent; Year¬ 
book, U. S. Dept, of Agriculture, 1935, p. 686. Chart 1 in 
Addendum, p. 53. Since the passage of the Act, it lias shown 
a slight increase. The index number for real estafe rose to 
76 in 1934 and 79 for 1935. Crops and Markets, 1 Vol. 12, 
No. 5 (May, 1935), p. 181. The figures are in eadh case as 
of March 1. 


i 














252 


impossible of fulfillment. The prevailing type of 
mortgage was for a comparatively short term, 
averaging 4.7 years 80 for other than land-bank 
loans, which comprised less than one-fifth of the 
total. Approximately $1,250,000,000 of farm mort¬ 
gages were normally falling due each year and re¬ 
quired refinancing. Decreased real-estate values 
and wide-spread delinquency in 1932 and 1933, 
however, disqualified many loans for renewal by 
their creditor agencies and other sources for re¬ 
funding were not available. Collection of loans 
and of current interest due on them became gener¬ 
ally impossible; on January 1, 1933, 45.2 percent 
of a representative group of 12,000 mortgaged 
farms, and 52.2 percent of the mortgage debt upon 
them, were reported delinquent. 81 

The result of these combined factors was a wave 
of commercial bank failures in the rural areas, in¬ 
creasing in numbers as farm prices continued to 
decline, until the whole banking structure had col¬ 
lapsed. The striking correlation which exists be¬ 
tween farm prices and bank failures in predomi¬ 
nately agricultural regions is indicated by Chart 
ll. 82 Many agricultural communities were left 

80 Wickens, Farm Mortgage Credit , U. S. Dept, of Agri¬ 
culture, Technical Bulletin No. 288, p. 77. 

81 Agricultural Situation, Vol. 18, No. 12 (December 1934), 
p. 4. 

82 Published by the Bureau of Agricultural Economics 
(U. S. Dept, of Agriculture), as Negative 27, 512. 
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without credit facilities of any sort, 83 and even those 
banks which survived found it neeessarv to make 
radical changes in their investment policies, which 
even further curtailed the credit available. 84 It was 
apparent that a more stabilized farm income I with 
which to offset the fixed payments required to en¬ 
able these institutions to keep their credits in man¬ 
ageable condition was essential to preserve the 
financial institutions and to keep the credit struc¬ 
ture generally intact. 

i 

Chart 11 


BANK SUSPENSIONS. ATLANTA AND DALLAS DISTRICTS. AND 
PURCHASING POWER OF PRICES OF COTTON AND COTTONSEED 



•RATIO OF PRICES RECEIVED FOR COTTON AND COTTONSEED TO PRICES PAID BY FARMERS 
U.J. OCPAJITMCNT Of ACJBCW.TUM »U»CAU Of A*»«CULTU«*l. tCOMMUCS 

Bank failures are given as the total number for each year within jthe two 
districts. The decline during 1932, despite falling prices, was undoubtedly 
a result of the loans made by the Reconstruction Finance Corporation after 
its organization in the early part of that year. 

83 During the decade ending December 31, 1932; bank 
failures had largely been confined to the agricultural areas, 
56 percent of the total having occurred in the north central 
states and 31 percent in the South. Compiled from Ijederal 
Reserve Board, Annual Report, 1933, p. 207. 

84 Many banks, as a result of the lack of confidence on the 
part of depositors, have felt the necessity of keeping an in- 
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The Federal credit agencies, particularly the 
Federal Land Banks and the Joint Stock Land 
Banks, were in a correspondingly dangerous con¬ 
dition. In 1932 these two groups of institutions 
held farm-mortgage loans amounting to $1,536,- 
000,000, or about 18 percent of the total farm- 
mortgage debt/" (See p. 251, supra .) The follow¬ 
ing table indicates the result of the decrease in 
farm income and in farm real-estate values. The 
delinquent loans of the Federal Land Banks in¬ 
creased from $48,000,000 in 1925 to $594,000,000 in 
1932, and the percentage of their loans which were 
delinquent increased from 4.8 percent to 53.2 
percent during the same period. 

creased proportion of their assets invested in readily liqui¬ 
dated securities, which were purchased outside the com¬ 
munity. Many country banks, in order to avoid liquidation, 
were operating under so-called u waiver agreements ”, under 
which depositors agreed to withdraw funds only at stated 
intervals and in stated amounts. This plan of operation re¬ 
quired the banks to guide their investment policy by the 
requirements of depositors for immediate withdrawal of 
funds. Such banks were unable to provide any large amount 
of credit. Moreover, large borrowings from correspondent 
banks, which had made possible the periodic expansion in 
normal credit requirements, were discouraged, because of 
fear that they would be interpreted as a sign of weakness. 
The Farm Debt Problem , H. Doc. No. 9, 73d Cong., 1st 
Sess., p. 32. 

pp. 32-34. 










Delinquency of Federal Land Bank Loans 



Farm 
prices 
index 
num¬ 
bers, 
1909-14 = 
100 

Farm 
income 
(millions 
of dollars) 

Unpaid! 
principal 
of loans 
delin¬ 
quent on 
Dec. 31; 
(millions 
of dol-; 
lars)* | 

i 

Percent¬ 
age of 
loans out¬ 
standing 
Dec. 31, 
which 
were 
delin¬ 
quent 

1925. 

156 

11,968 

4fi! 

4. S 

1926. 

145 

11,480 

6/1 

6.3 

1927 ... 

139 

11,616 

78 

6.8 

1928 .-.. 

149 

11,741 

71 

6.0 

1929 ... 

146 

11,941 

7S 

6.5 

1930 ... 

126 

9,454 

137 

11.6 

1931 . 

87 

6,968 

305 

26.2 

1932 ...- 

65 

5,337 

594 

53.2 





* Unpublished data supplied by the Farm Credit Administration. 

Figures on farm prices and income from Crops and Markets, Vol. 12, No. 7 
p. 270; Agricultural Situation, Vol. 19, No. 6 (June 1935), p. 16. 


(July 1935), 


The “distress assets” of these institutions had 
also been increasing rapidly. By 193$j they 
equalled 8.3 percent of the amount of outstanding 
loans of the Federal Land Banks and 13.4 percent 
of the amount of the outstanding loans of the Joint 
Stock Land Banks. 86 Three of the latter banks 


8tt In December 1931 the Federal Land Banks owijed land 
valued at $24,347,681.11, and held sheriff’s certificates, etc., 
on $13,734,819.44 more. By the end of the following year 


the land owned had increased to $35,608,099.76, and the 
sheriff’s certificates, etc., to $25,492,411.84, increases of 46 
percent and 86 percent, respectively. The land oyned by 
the Joint Stock Land Banks, excluding those in liquidation 
through receivership, increased from $15,856,986.13 j in 1931 
to $29,963,691.49 in 1932, an increase of 87 percent, and 
sheriff’s certificates, etc., increased from $4,163,016.7^ at the 
end of 1931 to $13,169,125.66, an increase of 214 percent. 
Report of the Federal Farm Board for the Year Ending 
December 31, 1932 , H. Doc. No. 436, 72d Cong., ^d Sess., 
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had been forced into receivership and many of the 
others were actually in voluntary liquidation be¬ 
cause of the necessity of purchasing their own 
bonds at a discount in order to show a profit. 87 

Moreover, these institutions were becoming less 
able to furnish the credit which thev were intended 
to supply. The price at which their bonds could 
be sold fell to a point where they could not relend 
at a rate high enough to meet operating expenses. 88 
The annual amount of new loans by the Federal 
Land Banks decreased from an average of approxi¬ 
mately $133,000,000 in the three-year period ending 
in 1927 to $28,000,000 in 1932, and those by the 
Joint-Stock Land Banks decreased from $112,000,- 
000 to $2,181,000 during the same period. 89 

The effect of decreased farm income and de¬ 
pressed real-estate values on the lending of life-in- 

pp. 114^121. Farm land held by corporations (banks, life 
insurance companies, etc.) which invest in farm mortgages 
increased from $293,864,000 in 1930 to $770,072,000 in 1932, 
an increase of 262 percent. Agricultural Situation , Vol. 16, 
No. 6 (June 1935), p. 12. 

87 See The Farm Debt Problem, supra, pp. 33-34; Annual 
Report of the Federal Farm Loan Board, supra, pp. 27-35. 

88 In 1927 the average interest paid by Federal Land 
Banks on their borrowings was 4.08 percent. In 1931 the 
average interest had risen to 5.34 percent, and for a time 
was higher than 6 percent. Inasmuch as the banks were 
limited by law to a return of 6 percent on loans granted by 
them, such rates did not permit the borrowing of funds for 
making loans at a rate sufficient to include the 1 percent 
spread for operating expenses which they were permitted. 
The Farm Debt Problem, supra, p. 32. 

89 Id , pp. 32-33. 
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suranee companies had an equally serious effect on 
the credit supply. These agencies have supplied 
or held a greater amount of long-term mortgage 
credit to agriculture than any other singly class 
of institutions (See table p. 251, supra) ; forty of 
the largest of them in September 1932 hqd out¬ 
standing $1,433,000,000 in farm-mortgage loans. 9(> 
However, the catastrophic decline in the value of 
farm products and farm real estate and the high 
percentage of delinquencies (see table p. 255, supra) 
had caused many of them to withdraw their landing 
from this field and had caused others to curtail their 
investments drastically. 91 The volume of pew in¬ 
vestments in farm-mortgage loans reported by 
twenty-five insurance companies which had aver¬ 
aged $3,130,000 per week in the last half of 1928 
dropped to $2,827,000 in 1930, $2,111,000 ip 1931, 
$904,000 in 1932, and to $600,000 in the early part 
of 1933. 92 The percentage of total new investments 
which these companies placed in farm moijtgages 
averaged over 9 percent from 1928 to 1932, but fell 
sharply in the late months of 1933 to 2.2 percent. 93 
Their farm holdings, in consequence, decreased 

90 Id., p. 12. | 

91 Decreases in farm lending were also made necessary by 
the sharp rise in demand for premium notes and polidy loans, 
which left less capital available. Id., p. 35. 

92 Id., p. 34; The Farm Real Estate Situation, 1933-1931, 
U. S. Dept, of Agriculture Circular No. 354, p. 5. 

93 The Farm Real Estate Situation, 1933-1931 , supra. 

It* • j 
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from 17.7 percent of their total assets in 1925 to 
8.9 percent in 1932. 04 

This decreased supply of credit could be supple¬ 
mented in part by increased Federal emergency ad¬ 
vances, and such advances on a large scale were 
made. Even before the crisis of 1933 some action 
in this direction had been taken. The Agricultural 
Marketing Act of June 15, 1929 (c. 24, 46 Stat. 11, 
14), had established a $500,000,000 revolving fund 
to supply credit to cooperative marketing associa¬ 
tions. In 1932, $125,000,000 was appropriated to 
purchase additional stock in the Federal Land 
Banks, $25,000,000 of which was allotted to supply 
the banks with funds of which they might be de¬ 
prived by reason of extensions granted to borrowers 
(c. 9, 47 Stat. 12, 36). Twelve Regional Agricul¬ 
tural Credit Corporations, with an aggregate capi¬ 
tal of $44,500,000, subscribed to wholly by the Re¬ 
construction Finance Corporation, were established 
in July 1932 (c. 520, 47 Stat. 709, Sec. 201 (a)). 

Additional advances were made on a similar scale 
in 1933. The Emergency Farm Mortgage Act of 
May 12,1933 (c. 25,48 Stat. 41), which is Title II of 
the statute of which the present act is Title I, au¬ 
thorized an additional $2,000,000,000 of bonds by 
the Federal Land Banks and provided a sum of 
$200,000,000 for Land Bank Commissioner loans for 
cases in which special risks were involved, or for 

94 Federal Home Loan Bank Rev., Yol. 1, No. 6 (March 
1035), pp. 200-201. 
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refinancing indebtedness too large to be covered by 
Federal Land Bank loans. 05 The Farm Credit Act 
of June 16,1933 (c. 98, 48 Stat. 257), established a 
revolving fund of $120,000,000, in addition tb set- 

I 

ting up twelve Production Credit Corporations, 
each with an initial capital of $7,500,000, subscribed 
for by the United States, and one Central and twelve 
Regional Banks for Cooperatives. By December 
31, 1933, the total volume of outstanding credit of 
the various lending institutions under the jurisdic¬ 
tion of the Farm Credit Administration amounted 
to $1,856,110,403. 9tJ j 

When it is recognized, however, that, in the 

i 

absence of an improvement in farm incomes^ such 
advances can be, essentially, only palliative, the 
direct and intimate relationship between the in¬ 
crease in the prices of agricultural products and 
the stabilitv of the credit structure becomes even 

V 

I 

more clearly evident. Unquestionably, emergency 
refinancing by direct federal loans was necessary to 
prevent absolute bankruptcy throughout large parts 
of the country and the tremendous losses which that 
would entail, but the essential problem, that Of in- 

i 

creasing the farmers’ incomes to a point where the 

- j 

95 This amount was soon found to be inadequate to carry¬ 
out the purposes of the Act, and by Section 9 of the Act of 
January 31, 1934 (c. 7, 48 Stat. 344), the amount was in¬ 
creased to $600,000,000, to be made available frdm the 
$2,000,000,000 of bonds to be issued by the Farm Mortgage 
Corporation under Section 4 (a) of the same Act. | 

96 First Annual Report of Farm Credit Administration, 
1933, p. 1. 


i 
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ordinary credit system could again be able to func¬ 
tion properly, could never be solved by such means. 
Borrowing is not and cannot be a substitute for in¬ 
come. The tremendous relative increase in fixed 
charges and the decreased returns per acre from 
1920 on (see Addendum, p. 37) had in reality forced 
large numbers of farmers to live on their capital, 
actually operating their farms at a loss. 97 Only by 
increasing the purchasing power of the farmer 
could the stability of the financial system be re¬ 
stored and the large investments which the Federal 
government had made in this field ever be liquidated. 

There can be no doubt that Congress, in enacting 
the present measures, was aware of the dangerous 

97 In 1932, out of a group of over 6,000 farmers who re¬ 
ported to the Bureau of Agricultural Economics as to their 
farm operations in that year, 42.6 percent were operating at 
a loss, and 48 percent more earned less than $500. Yearbook, 
U. S. Dept, of Agriculture, 1935, p. 676. As farm prices and 
farm income increased in 1933 the number which showed a 
loss dropped to 17 percent. Ibid. In 1931 and 1932 the total 
depreciation of farmer-owned buildings and equipment was 
estimated at $1,648 000,000, but the total expenditure for re¬ 
pairs and replacements at only $782,000,000. Crops and 
Markets , Vol. 12, pp. 271, 272. Many major crops have, for 
several years, been produced at an average net loss. Cotton 
was produced in 1932 at an average cost of 10.1 cents per 
pound, and sold for an average of 6.5 cents. Wheat was pro¬ 
duced at an average cost of 67 cents per bushel to producer, 
and its average value was 31 cents. Com cost 49 cents per 
bushel to produce, and its average value was 31 cents. 
Yearbook, U. S. Dept, of Agriculture, 1934, pp. 702-705, 
for cost of production, and pp. 459, 387, and 414 for selling 
prices. See Kern, Federal Farm Legislation, 33 Columbia 
Law Review, pp. 984, 985-986. 
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effect of low prices for farm products upoii the 
stability and preservation of the credit structure. 
Indeed, the present Act forms Title I of an Act of 
which the Emergency Farm Credit Act was Title 

_ _ i 

II. The message of the President submitting the 
bill to Congress stated that it would serve “ greatly 
to relieve the pressure of farm mortgages and to 
increase the asset value of farm loans made by our 
banking institutions.” °' s The report of the Souse 
Committee reflects the policy even more clearly. 
The report states: 99 j 

* * * The increased returns will make 
available in rural communities additional 
funds, will increase the assets behind our 
rural banking structure, and, it is believed, 
will do more to relieve the banking situation 
in rural communities than any other type of 
legislation. The increased returns will aid 
farmers to meet their payments of principal 
and interest upon their indebtedness and 
will make liquid a large part of the assets 
of our credit structure that are now frozen. 

i 

Moreover, the Act itself contains a finding of these 
same facts. Section 1 of the Act, which is entitled 
Declaration of Emergency, states: j 

That the present acute economic emergency, 
being in part the consequences of a severe 
and increasing disparity between the prices 
of agricultural and other commodities, which 

98 H. Doc. No. 5, 73d Cong., 1st Sess., March 16; 1933. 

99 H. Rep. No. 6, 73d Cong., 1st Sess., p. 7. j 


i 
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' -i disparity has largely destroyed the purchas¬ 
ing power of farmers for industrial prod¬ 
ucts, has broken down the orderly exchange 
of commodities, and has seriously impaired 
the agricultural assets supporting the na¬ 
tional credit structure * * *. (Italics 
supplied.) 

This declaration of Congress is entitled to great 
weight, Bloch v. Hirsh, 255 U. S. 135, 154; Home 
Building & Loan Ass’n v. Blaidsell, 290 U. S. 398, 
444; Atchison, T. & S. F. By. Co. v. United States, 
284 U. S. 248, 260, and will not be disregarded un¬ 
less it is manifestly without foundation. It is sub¬ 
mitted that the picture of the financial and credit 
situation which has been drawn above shows clearly 
that the finding of Congress was supported by the 
facts, and that the appropriations and expendi¬ 
tures here considered were therefore reasonably 
designed to restore and maintain the credit struc¬ 
ture necessary for the economic life of the country. 

XI 

THE ACT DOES NOT VIOLATE THE TENTH AMENDMENT 

Whether the authority upon which the Agricul¬ 
tural Adjustment Act rests be considered as the 
power to tax for the general welfare or as the fiscal 
power there is no violation of the Tenth 
Amendment. 

The Tenth Amendment requires only that the 
Act be a proper exercise of a power granted to Con- 







263 


gress by the Constitution. Where an act is rested 

j 

on the power to lay taxes for the general welfare 
the inquiry as to whether the act is a proper exer¬ 
cise of that power includes two questions:; First, 
whether the means adopted bear a reasonable rela¬ 
tion to the promotion of the general welfare, and 
second, whether those means are confined j to the 
field of taxation. We have already disposed of the 
first of these (supra, pp. 135-227). j 

i 

In considering whether the means of promotion 
of the general welfare adopted here are confined to 
the field of taxation it should be borne in mind that 
the power to tax for the general welfare ificludes 
not only power of appropriation of the proceeds 
(supra, p. 136) but also the right to sp^nd the 
money appropriated. As was stated by i^adison 
(9 Madison’s Letters and Writings, Hunt Edition,, 
page 425, Note): “A power to appropriate; money 
without a power to apply it in execution of the ob¬ 
ject of appropriation could have no effect but to- 
lock it up from public use altogether.” In making 
an appropriation, of course, Congress may direct 
that the money be spent only on specified condi¬ 
tions. Massachusetts v. Mellon, 262 U. S. 447. If r 
therefore, what is done here is no more than the 
levy of taxes, the appropriation of the proceeds by 
Congress to be spent upon certain conditions and 
the spending of the money by the administrative 

officers in fulfillment of those conditions, fihen the 

i 

. . . « i . • 

i 

i 
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act is a proper exercise of the power granted to 
Congress to lay taxes to provide for the general 
welfare. 

The majority of the court below seem to have 
felt that what was done was not merely spending 
but was regulation and control of agriculture, and 
that power to do this was not vested in Congress. 
We submit that no power of control over or regu¬ 
lation of agrieulttire has been asserted, but that, to 
the contrary, the steps authorized by this Act and 
taken under it do not go beyond the appropriation 
and spending of the money. 

That no control or regulation is asserted over 
agriculture is apparent when the Act is carefully 
examined. No provisions are to be found that are 
binding on producers of agricultural products. 
Any commands or restrictions in the Act (other 
than those concerning the collection of the taxes 
and those involved in the licensing and marketing 
agreement provisions which are not here in issue 
and which are based on an entirely different 
power) are imposed only upon the use by adminis¬ 
trative officials of the money granted. The author¬ 
ity asserted by Congress ends with the expenditure 
of the money. True, the Secretary of Agriculture 
is given the right to agree with any farmer who 
may voluntarily wish to do so, that the United 
States will compensate him for reduction in pro¬ 
duction. But entry into these contracts is but a 
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necessary step and a part of the spending of the 
money appropriated and does not interfere with 
the freedom or right of control over local matters 
possessed by the States or reserved to the People. 
The Act does not require that production be cur¬ 
tailed or that producers agree with the Secretary 
to do so. Congress has not gone beyond its,power 
of authorizing an expenditure. It has not sought to 
force or command citizens to receive the money 
offered and to perform the conditions upon! which 
the fimds are to be disbursed. It is left to the pro¬ 
ducers of agricultural products, subject to any con¬ 
trol over them possessed by the States, to determine 
whether the provisions of the Act relating to agri¬ 
culture will have any effect whatsoever. The ex¬ 
tent and the manner of agricultural production are 
to be, as heretofore, the result of the individual 

i 

decisions of the farmers, undictated by the Federal 
Government. 

The contracts are a matter of negotiation and 
voluntary agreement and on the part of the! United 
States amount to no more than a method by which 
the Secretary of Agriculture sees that the money 
appropriated goes to persons in the class specified 
by Congress. In these contracts the farmer agrees, 
in consideration of being paid the money, that he 
will bring himself within the specified class by re¬ 
ducing production. It is, indeed, probable that the 
Secretary would be held to have the right to enter 
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into contracts of this sort even though he had 
not been specifically authorized by Congress to do 
so. See United States v. Fidelity & Deposit Co. 
of Maryland (C. C. A. 9th), decided October 23, 
1935, not yet officially reported but may be found 
in C. C. H., 1935, Yol. 3A, Par. 9601. Similar 
contracts are entered into by administrative offi¬ 
cials in almost every ease where money is expended 
for such familiar matters as the construction of 
buildings and the delivery of supplies. 

It would be most unusual to suppose that a con¬ 
tract of this nature, entered into freely by both 
parties, is an exercise of sovereign regulation and 
control over one of the parties or over the subject 
matter with which the contract deals. * ‘ The United 
States, when they contract with their citizens, are 
controlled by the same laws that govern the citizen 
in that behalf.” United States v. BosUuick, 94 
U. S. 53, 66. See also Cook v. United States , 
91 U. S. 389, 398; Smoots Case, 15 Wall. 36. No 
method of enforcement of these contracts has been 
provided by Cohgress. The rights of the United 
States under the contracts are no greater than 
would be the rights of a private citizen under 
similar contracts, and enforcement must be 
by ordinary judicial process according to the law 
of the forum. The contracts are not derogatory of 
any sovereign rights of the States; they are carried 
out pursuant to and under the protection of the 
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laws of the States. Where money is to be paid out 
of the United States Treasury in advance of the 
occurrence of the condition on which it is to bp pay¬ 
able, the administrative officers have no w&y of 
carrying out their duty, of ensuring that the tnoney 
will be paid only for those purposes and to the 
persons of the class specified by Congress, 
except by resort to the method ordijnarily 
used between individuals—that of contract. 1 The 
purpose and effect of the contracts so entered into 
are simply to accomplish the spending of the 
money on the conditions imposed by Congress, and 
in authorizing execution of such contracts Con¬ 
gress was not exerting a power outside of the field 
of appropriation. ! 

A successful challenge of this Act on the ground 

that it goes beyond taxation and attempts to reg¬ 
ulate local matters would have to point out provi¬ 
sions therein which are obligatory in the conduct of 
local affairs. For regulation implies coercion: 
rules of conduct, governing principles or laws that 
must be observed. This Court has defined a regu- 

i 

lation as being a law (Standard Scale Co. v. 
Farrell, 249 U. S. 571, 574, 577), and has defined 

i 

the power to regulate commerce as being the power 
to prescribe the rule by which commerce i|s to be 
governed (Gibbons v. Ogden, 9 Wheat. 1, 195). 
In all cases where it has been held that Cpngress 
was invading a state field, rules of eondubt were 

i 

prescribed and coercion was attempted. See for 
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example Hammer v. Dagenhart, 247 U. S. 251; 
Child Labor Tax Case, 259 U. S. 20, 37. 

State authority in a field which is covered by an 
Act of Congress is controlled by that Act, because 
where Federal power exists, it dominates. Houston 
<Se Texas Ry. v. United States, 234 U. S. 342, 350. 
In the Act at bar, however, no provision is found 
which will supersede State authority in the field 
of agriculture. To the contrary, the effect of the 
provisions of the Act affecting agriculture is sub¬ 
ject to the control of the States or the individuals. 
The Government goes no further than offering ben¬ 
efits to those who comply with certain conditions. 
If power over the matters to which those conditions 
relate is vested in the States, they remain as free 
after the passage of this Act as before to pass laws 
rendering it impossible for any of their inhabitants 
to comply with such conditions. In so doing the 
States would not be clashing with any enactment 
of Congress, even though the result were to termi¬ 
nate completely the administration of the agricul¬ 
tural provisions of the Act in those States. There 
is no attempt to require the States to take or re¬ 
frain from action with respect to agricultural land 
within their borders, a power which this Court in 
Kansas v. Colorado, 206 U. S. 46, has declared does 
not reside in the Federal Government. On the 
other hand, insofar as producers are immune from 
control even by the States in these matters, the 


I 


269 

operation of the benefit contract provisions of the 
Act on any person would be subject entirely to their 
individual desire and decision. In either event, 
control over matters of local concern cannot be said 

to be usurped or interfered with by the Agricul- 

| 

tural Adjustment Act. 

This result is not changed by the fact that the 
Secretary of Agriculture has issued a publication 
entitled “Cotton Regulations Pertainiiug to 

i 

Option-Benefit, Benefit, and Option Contracts 
* * *” (Cotton Regulations, Series 1, Agricul¬ 
tural Adjustment Administration, Department of 

i 

Agriculture). The ‘ c regulations ’ ’ so promulgated 
are simply statements of the procedural steps 
which must be followed by any cotton producer who 
wishes to secure the benefits offered by thO Agri¬ 
cultural Adjustment Act. There is nothing in these 
“regulations” which has the force of law or js bind¬ 
ing upon any farmer or other citizen. The pur¬ 
pose of the publication is merely to elucidate and 
make known the method by which the farmers may 
make and perfect their applications for the money 
which is to be paid under the Act. j 

The absence of attempt in the Act to ou^t state 
authority makes ineffectual any argument based 
on the constitutional and statutory provisions of 
many States forbidding monopolies and combina¬ 
tions in restraint of trade. If those provisions are 
applicable to what is here being accomplished. 


i 


i 

i 

i 

I 
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Congress has done nothing to prevent their en¬ 
forcement. No one is required by the Act to vio¬ 
late state law. In any State where it is unlawful 
for producers to reduce production in order to 
receive benefits, the state authorities may take the 
usual steps to prevent the producers from doing 
so. Any contracts entered into between the Secre¬ 
tary of Agriculture and farmers in such a State 
would not, we presume, achieve an added validity 
because of any provision of the Act. Certainly 
the appropriation which has been made by Con¬ 
gress would not be less valid because farmers in 
some localities were prevented by state law from 
performing the conditions which Congress has 
made prerequisite to the receipt of money from 
the Treasury. As was said in Florida v. Mellon, 
273 U. S. 12,17: 

Congress cannot accommodate its legisla¬ 
tion to the conflicting or dissimilar laws of 
the several states * * *. 

There is another answer to the argument based 
on these anti-monopoly statutes. We have exam¬ 
ined all laws of this kind that were urged below 
together with similar laws of many other States, 
and none that we have seen pertains to the situa¬ 
tion at bar. By express statutory provision or by 
legal interpretation in each of those States, the 
anti-monopoly laws are held not to apply to pro¬ 
ducers of agricultural products. These producers 
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are permitted to combine and cooperate in order 

to better their position and to protect themselves 

_ | 

from oppression. See Warren v. Alabama etc. 
Assn., 213 Ala. 61, 104 So. 264. Here the Federal 
Government is using its spending power simply to 
supply the unifying element to cooperation among 
farmers, enabling them to work together td protect 
themselves from the general bankruptcy which 
they faced. Cooperative action of this sort by 
farmers does not violate the public policy expressed 
in the antimonopoly statutes. Poultry Produc¬ 
ers of So. Calif, v. Barlow , 189 Cal. ^78, 208 
Pac. 93; Washington Cranberry Growers Assn. v. 
Moore, 117 Wash. 430,201 Pac. 773; Burley Tobacco 
Society v. Gillaspy, 51 Ind. App. 583,100 N. E. 89; 
Brown v. Staple Cotton Co-op. Assn., 132 Miss. 
859, 96 So. 849. See also Appalachian Coals, Inc., 
v. United States, 288 U. S. 344, 373, wher£ it was 
held that a cooperative enterprise which! carries 
with it no monopolistic menace is not to be con¬ 
demned merely because it may effect a change in 
marketing conditions, where the change would be 
in mitigation of recognized evils and would have 


a wholesome effect upon the public at large. That 
state public policy is not violated by this A|ct finds 
further support, of a nature peculiarly of interest, 
in the fact that during 1931 and 1932, five southern 
states passed laws attempting to require, by man¬ 
datory provisions, drastic reduction in or complete 
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elimination of cotton production in their states for 
the year 1932. 100 

It was the hope of Congress, of course, that the 
expenditure of money authorized by this Act would 
affect production of and prices received by farm¬ 
ers for basic commodities. But in this hope there 
is nothing unconstitutional or violative of States 7 
rights. There are familiar instances of heretofore 
unquestioned ;validity in which money has been 
spent by the Federal Government for the express 
purpose of affecting production or prices. A num¬ 
ber of examples are to be found among the appro¬ 
priations set forth in our discussion of general wel¬ 
fare. (Supra, pp. 153-170.) These include the 
efforts of the Federal Farm Board to raise farm 
prices, the efforts of the Bureau of Mines to im¬ 
prove mining methods, the efforts of the Depart¬ 
ment of Labor to better the economic status of 

100 The States were South Carolina (see Code of Laws of 
South Carolina of 1932, Yol. I, Sec. 1288-A); Louisiana (see 
Act No. 1, Acts of Legislature of Louisiana, Seventh Extra 
Session, 1931; Arkansas (see Act No. 1 of Extraordinary 
Session of the General Assembly of Arkansas beginning 
October 7, 1931); Mississippi (see Act of October 13, 1931, 
c. 1, General Laws of Mississippi, Extraordinary Session, 
1931); and Texas (Act of October 13, 1931, c. 2, Vernon’s 
Ann. Civ. Stats., arts. 165a-165m). These efforts were un¬ 
successful because the problem was a national one rather than 
one which could be remedied by the action of individual 
states. The Texas statute, because of its mandatory features 
and penalties for violation, was declared unconstitutional in 
State v. Smith, 47 S. W. (2d) 642 (Tex. Civ. App.). 
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laboring men and women, the efforts of the Bureau 
of Fisheries to prevent depletion of the fisheries, 
and the efforts of the Department of Agriculture to 
achieve better agricultural conditions by distribut¬ 
ing seeds, attempts at elimination of plant apd ani¬ 
mal diseases, dissemination of weather data, crea¬ 
tion and support of experiment stations, ancji many 
other activities. 

It will be noticed that in these activities, as in 
the case at bar, Congress has not attempted tb regu¬ 
late or control production or prices, but j rather 
has spent money in such a way as to pjromote 
the general welfare by affecting production and 
prices. The essential question is whether what 
is done by the Government is merely the spending 
of money. Congress, of course, may direct that 
the money be paid only to certain persons j or for 
certain purposes and if, by means of choosing 
particular persons or particular purposes, Con¬ 
gress is able to affect production and prices in such 
a way as to promote the general welfare, the) Act is 
not to be held bad as going beyond the spending 
power. Where the means adopted are properly 
within the power of Congress, their validity! is not 
destroyed by the fact that results may be brought 
about which Congress could not have directly com¬ 
pelled or required. United States v. Dor emus, 249 
U. S. 86; Child Labor Tax Case, 259 U. S. 20; 
McCray v. United States, 195 U. S. 27. j 

24926—35-18 
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What is done here is the payment of benefits to 
individuals who, by performing or agreeing to 
perform certain conditions, have brought them¬ 
selves within a class specified by Congress. Use 
by Congress of its power over the purse to achieve 
Congressional purposes by paying benefits on 
like conditions is by no means a recent innova¬ 
tion. It was done by the First Congress in the Act 
of July 4, 1789, c. 2, 1 Stat. 24, 27 (amended by 
c. 11, 1 Stat. 55, 65), which provided for a bounty 
on the exportation of fish. The Second Congress, 
by the Act of February 16, 1792, c. 6, 1 Stat. 229, 
substituted for: this a bounty to the owner and crew 
of fishing boats that spent at least four months of 
the fishing season at sea. It will be observed 
that these early legislators did not attempt to 
require or coerce the export of fish nor to require 
or coerce fishing vessels to spend at least four 
months at sea, but they used the spending power of 
the Government to extend benefits to those whose 
conduct contributed to the desired result. 

The distinction between an application of the 
Federal lawmaking power to enforce compliance 
with the desire of Congress and the use of the 
spending power to offer benefits which might per¬ 
suade people to that end, recognized in this manner 
by these first Congresses, was pointed out by this 
Court in Schechter Corp. v. United States , 295 U. S. 
495, where it was said (p. 529) : 

But the statutory plan is not simply one for 

voluntary effect. It does not seek merely to 


endow voluntary trade or industrial asso¬ 
ciations or groups with privileges or immu¬ 
nities. It involves the coercive exercise of 
the law-making power. The codes of; fair 
competition which the statute attempts to 
authorize are codes of laws. If valid, they 
place all persons within their reach undOr the 
obligation of positive law, binding equally 
those who assent and those who do not assent. 

I 

The vital difference in their effect upon the 
States and the People between the exercise qf the 
lawmaking power and the offer of benefits is 

i 

illustrated by the case of Federal Compress Co . v. 
McLean, 291 U. S. 17. A cotton compress had been 
licensed under the United States Warehouse Act, 
and it was contended that the supremacy of the 
laws of the United States prevented the Stdte of 
Mississippi from imposing an excise tax on the 
privilege of operating the compress. This ICourt 
said (pp. 22-23): 

Appellant’s license under the United 
States Warehousing Act did not confer upon 
it immunity from state taxation, for neither 
the appellant nor its business was, by force 
of the license, converted into an agency or 
instrumentality of the federal government. 
The Warehousing Act confers upon li¬ 
censees certain privileges and secures to the 
national government, by means Of the 
licensing provisions, a measure of control 
over those engaged in the business of Storing 
agricultural products who find it advan¬ 
tageous to apply for the license. The gov- 
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eminent exercises that control in the fur¬ 
therance of a governmental purpose to 
secure fair and uniform business practices. 
But the appellant, in the enjoyment of the 
privilege, is engaged in its own behalf, not 
the government’s, in the conduct of a private 
business for profit. It can no longer be 
thought that the enjoyment of a privilege 
conferred by either the national or a state 
government upon the individual, even though 
to promote some governmental policy, re¬ 
lieves him from the taxation by the other 
of his property or business used or carried 
on in the enjoyment of the privilege or of 
the profits derived from it. Susquehanna 
Power Co. v. Tax Commission, 283 U. S. 
291; Fox Film Corp. v. Boyal, 286 U. S. 123; 
Broad River Potver Co. v. Query, 288 U. S. 
178,180. 

When the United States goes no further than ex¬ 
tending benefits to citizens who arrange their af¬ 
fairs in a manner thought beneficial by Congress, 
there is no direct exercise of Federal power on 
those affairs and they remain subject to the un¬ 
hampered control of the States. Consequently, in 
a case of this nature, the effect which the Act of 
Congress will have in a State is dependent entirely 
upon the voluntary action of that State and its in¬ 
habitants. In the case at bar, as we have pointed 
out, Congress has done nothing more than offer 
the benefits. Acceptance has not been required or 
coerced. When this is all that is done there can be 
no invasion of the powers of the State. The situa- 



277 


tion is much like that in Massachusetts v. Mellon, 
262 U. S. 447, where it was said (p. 480) : j 

Probably, it would be sufficient to point 
out that the powers of the State are not in¬ 
vaded, since the statute imposes no obliga¬ 
tion but simply extends an option which the 
State is free to accept or reject. 

There it was further held (pp. 482-483): 

Nor does the statute require the States to 
do or to yield anything. If Congress enacted 
it with the ulterior purpose of tempting them 
to yield, that purpose may be effectively 
frustrated by the simple expedient of not 
yielding. j 

In the last analysis, the complaint! of the 
plaintiff State is brought to the naked con¬ 
tention that Congress has usurped the re¬ 
served powers of the several States by the 
mere enactment of the statute, though noth¬ 
ing has been done and nothing is to fee done 
without their consent; and it is plain that 
that question, as it is thus presented!, is po¬ 
litical and not judicial in character, and 
therefore is not a matter which admits the 

i 

exercise of the judicial power. 

So, here, the statute does not require the States 
or the People to do or yield anything. Thefe is no 

j 

regulation. If power over agricultural production 
was reserved to the States or the People, tljev still 
have it unimpaired. The Agricultural Adjustment 
Act does not attempt to take any of that power from 
them or to interfere with their use of it. The deci¬ 
sion as to how agricultural production is to be af- 






I 


278 

fected is still theirs. All Congress has done is to 
appropriate money and direct that it be spent upon 
certain conditions. In doing so Congress has not 
gone beyond its power of taxation and appropria¬ 
tion for the general welfare. 

Furthermore, the taxes here involved would not 
be invalid even if it were to be held that the paying 
of benefits and the entering into contracts to pay 
such benefits to farmers on condition that the farm¬ 
ers reduce production operated to regulate agricul¬ 
ture. We have heretofore demonstrated the taxes 
to be valid when considered apart from the use of 
the proceeds. Under the Act, as we have pointed 
out, the proceeds of these taxes go to a purpose 
designed to promote and having a reasonable rela¬ 
tion to the promotion of the general welfare. As 
we have also pointed out, when the money is used 
to promote the general welfare it is used for a public 
purpose. Not only, then, are the levies in this case 
valid as taxes but the proceeds are used for a 
purpose within the power of Congress. All pos¬ 
sible objections to the taxes are satisfied, and if the 
expenditure of the money results in regulation of 
matters normally within state control, that result 
cannot deprive Congress of the right of taxation for 
the general welfare given it by the Constitution. 
McCray v. United States, 195 U. S. 27. 

Similarly, in considering this Act as an exercise 
of the fiscal powers of Congress, we have already 
shown that the means adopted have a reasonable 
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relation to the exercise of those powers, j (Supra, 
pp. 241-262.) This being true, the Act j is not a 
violation of the Tenth Amendment wheh viewed 
as a fiscal measure. An Act which is an exercise of 
the fiscal powers is not invalid because it invades 

state fields. First National Bank v. Union Trust 

! 

Co., 244 IT. S. 416; Legal Tender Cases, 12 Wall. 
457,539. I 

We conclude that, considered under either power, 
the Act does not violate the Tenth Amendment. 

CONCLUSION 

—- ! 

We submit the taxes sought to be imposed in 

this case constitute a valid exercise of th^ powers 
of Congress under the Constitution. Considering 
the taxes apart from the appropriation, they 
are valid excises, geographically uniform,! and not 
violative of the Fifth Amendment. There has 
been no improper delegation of legislative author¬ 
ity, and even if there had been, the subsequent rati¬ 
fication by Congress has cured the defect. The 
taxes qua taxes being valid, the respondents have 
no standing to question the uses made by Congress 
of the revenues derived therefrom. Even if they 
may question the appropriation, the use of the 
revenues to make rental and benefit payments to 
producers, to bring about increased farm income 
and a resurgence of business activity, by balancing 
production and consumption, was clearly for the 
“general welfare” within the proper meaning of 
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that term. There is no violation of the Tenth 
Amendment, the action taken being confined 
strictly to authorizing expenditures. Aside from 
the taxing power, the act may be sustained under 
the fiscal powers of Congress. Wherefore, it is 
submitted the decision below should be reversed. 
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